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Current Topics. 
Civil Judicial Statistics. 

Tue Civil Judicial Statistics for 1938, which have recently 
been published (Cmd. 6135, H.M. Stationery Office, price 
is. net), exhibit a general increase in judicial business for that 
year compared with 1937. The number of appeals to the 
House of Lords fell by three to forty-three ; 
of appeals to the Court of Appeal rose by thirteen to 574 
(including 176 from county courts), while appeals and special 
cases entered or filed in the High Court numbered 263, or 
eleven more than during 1937. The total number of proceedings 
for the three divisions of the High Court was 103,821, com- 
prising 9,674 in the Chancery Division, 83,351 in the King’s 
Bench Division, and 10,796 in the Probate, Divorce and 
Admiralty Division. Corresponding figures for 1937 were 
96,844, 10,230, 80,072 and 6,542, the aggregate increase 
being 7°2 per cent. A large increase in the number of matri- 
monial causes filed during the year (4,301) was, of course, 
a direct effect of the Matrimonial Causes Act, 1937, which 
came into operation on Ist January, 1938. The same factor 
accounts to a large extent for the increase recorded in the 
number of Poor Persons proceedings of which matrimonial causes 
formed 93 per cent. Poor Persons were successful in 97 per 
cent. of the causes tried to which they were parties. Proceedings 
commenced in county courts show an increase in number 
compared with the previous year of 10°8 per cent., the total 
for 1937 and 1938 being respectively 1,166,943 and 1, 292,774. 
Of the actions for trial more than one half were determined 
without hearing or in the defendant’s absence. Of those 
determined on hearing, 67 per cent. were determined before 
a judge, and 37 per cent. before a registrar. The publication 
contains the usual wealth of information in statistical tables, 
to which readers desiring more detailed information must 
be referred. 


Prices of Goods: Enforcement of the Law. 

It appears that the scheme for regulating prices comprised 
in the Prices of Goods Act, 1939, and the first Board of 
Trade Order recently made thereunder is criticised in trade 
circles on several grounds. Readers will recall that under 
the Act it is an offence to sell or to agree to sell or to offer for 
sale any price-regulated goods (i.c., goods of a description 
defined in an order made by the Board of Trade) at a price 
exceeding the basic price, together with the amount of any 


but the number | 


| permitted increase. Basic price in relation to price-regulated 
| goods is defined by s. 3 of the Act as “ the price at which, in 
| the ordinary course of the business ... goods of that 
description similar to those goods were being offered for sale 
at the twenty- -first day of August nineteen hundred and 
thirty-nine,’ or, in certain cases, at some other date. 
Permitted increase is defined as “ an amount not exceeding 
such increase as is reasonably justified in view of changes in 
the business, since the date at which the basic price for the 
goods is to be ascertained, in relation to the matters specified 
in the First Schedule to this Act taken as a whole ”’ (7b., s. 4). 
This schedule makes reference inter alia to cost of the provision 
of materials and stocks, manufacturing expenses, costs of 
premises and plant, insurance, wages and salaries, adminis- 
tration and establishment expenses, pensions and welfare 
schemes, liability for customs and excise duties, rates and 
interest on money borrowed, transport charges, advertising 
expenses, the total value of the business over which the 
overhead expenses are to be spread and “ dny other matter 
specified in an order made by the Board of Trade.’ The 
main lines of criticism directed against the scheme were 
indicated in a recent article in The Times. In general, traders 
are of opinion that both Act and Order are too vague, and 
that they should have been given much more guidance ‘as to 
what will be considered a fair profit. Too little time, it is 
urged, was allowed them between the publication of the 
Order on 18th December and its date of enforcement 
(1st January, 1940). Traders are, it is said, anxious to see a 
scheme that will work smoothly and satisfactorily, but many 
of them doubt the efficacy of the present plan and would 
welcome a more detailed interpretation of many of its 
provisions. 





Criticism of the Scheme. 


Apart from these general considerations, the article 
referred to in the last paragraph directs attention to three 
points which, in view of their topical interest, may be briefly 
indicated. Shopkeepers, it is said, are wondering exactly 
what is meant by the “ amount of any permitted increase.”’ 
Does the phrase mean the same amount in money or the 
same percentage as before on a much larger turnover that 
will be necessary ? Traders urge that unless their rate of 





profit is to be higher, they will be much worse off, because 
| of the larger amount of capital they will have to expend ; 
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some apparently fear bankruptcy unless they are to be 
allowed a percentage increase. Anxiety is also expressed 
with regard to establishment charges and as to whether the 
increased cost of overhead charges, wages, salaries, etc., will 
count in justifying an increased charge for a particular article, 
or whether it will be necessary to show the increased charge 
for the article itself. The second point concerns frivolous 
complaints. Shopkeepers are afraid that a large number of 
such complaints will be made in practice and that as the 
news spreads round a neighbourhood they will be unjustifiably 
branded as profiteers. It is suggested that complaints may 
he made of which they themselves will know nothing and 
which may be found to be baseless. The local committees and 
the central committee are empowered to trace back to its source 
any alleged undue charge, and manufacturers and wholesalers 
may thus also find themselves involved. Traders are urging, 
in this connection, that local committees should advise com- 
plainants of the result when their representations prove 
unjustified. The third point is concerned with prosecutions. 
Many traders, it would seem, are very doubtful whether 
prosecution will be possible under the order as framed. It is 
contended that, in the first place, the complainant will have 
to prove that the goods for which he alleges he is being 
overcharged are the same as those for which prices as at 
21st August have been fixed. Complainants will, it is said, 
have the utmost difficulty in proving this, even if they are 
branded goods, in view of the fact that goods of a lower 
quality are now in many cases being produced at higher 
prices than were charged at that date. One may readily 
sympathise with the desire on the part of traders for a more 
detailed formulation of the requirements of the Act and the 
Order made thereunder ; but it is probable that many of the 
difficulties will be found to disappear in the course of 
administration. In any event, the main object of the scheme 
will have been achieved if an effective check is placed on 
profiteering. 


Rules and Orders: Trading with the Enemy. 


Section 2 of the Trading with the Enemy Act, 1939, 
sets out classes of individuals and bodies (corporate or 
unipcorporate) to which the term “ enemy ” for the purposes 
of the Act applies, and empowers the Board of Trade by order 
to direct that any person specified therein shall be deemed to 
be, while so specified, an enemy. The Board has recently 
made the Enemy (Specified Persons) (Amendment) (No. 4) 
Order, containing a list of 578 persons (including firms and 
banks) who carry on business in various foreign countries 
and are to be deemed enemies for the purposes of the Act. 
The list includes eighty-nine additions to those specified in 
previous orders, which are revoked, and there are eight 
deletions. The position with regard to the persons specified 
in the order is shortly as follows: It is unlawful to transact 
business or to have other dealings with them without 
permission from the Trading with the Enemy Branch (‘Treasury 
and Board of Trade), Alexandra House, Kingsway, W.C.2 
(see s. 1 (2) of the Act), and offendeis render themselves liable 
to heavy penalties (ibid., subs. (1) (a) and (6)). It is pointed 
out that correspondence with enemies on business matters 
will be permitted in approved cases, but that communications 
will not be passed by the censorship authorities except with the 
prior approval of the Trading with the Enemy Branch, or, 
in the case of communications regarding patents, designs 
or trade marks, with the prior approval of the Patent Office. 
Persons desiring to communicate with an enemy on business 
are informed that they should send the communications to 
the Trading with the Enemy Branch or to the Patent Office, 
enclosed in a stamped, open envelope addressed to an 
intermediary in a neutral country under cover of a_ letter 
explaining the circumstances. The order is published by 
H.M. Stationery Office, price 6d. net. and came into force 
on the Ist January. 





Rules and Orders: Food Rationing. 

An Order recently made by the Minister of Food under 
the Defence Regulations is concerned with the procedure 
relating to the rationing of bacon and ham, butter, sugar 
and meat. Rationing of the last-named will begin on a date 
to be fixed by a further Order. The prescribed date for the 
rationing of the other foodstuffs is 8th January. Part 1 of 
the Order is concerned with the general restriction on obtaining 
or supplying rationed food except as specifically authorised ; 
Part 2 prescribes the procedure for the rationing of households 
and the use of ration books ; and Part 3 deals with catering 
establishments, institutions and residential establishments 
as defined by the Food Control Committees (Registration of 
{stablishments) Order, 1939. The machinery is not of any 
particular legal interest and need not be described here. It 
may be noted that provision is made for the replacement of 
damaged or lost ration books and that the ration books of 
deceased persons must be handed oyer within seven days of 
death to the registrar of births and deaths. Infringements 
of the Order by retailers and consumers will be treated as 
offences against the Defence Regulations. 


Rules and Orders: Adoption of Children. 

Reapers will remember that the postponement of the 
coming into operation of the Adoption of Children (Regulation) 
Act, 1939, by the Postponement of Enactments (Miscellaneous 
Provisions) Act, 1939, did not affect s. 8 of that Act, which 
accordingly operates from Ist January. That section amends 
s. 2 (1) and (5) of the Adoption of Children Act, 1926, and 
this in turn has necessitated the amendment of the Adoption 
of Children (Summary Jurisdiction) Rules, 1936. The Lord 
Chancellor, under powers conferred by s. 8 of the Act of 1926, 
has accordingly made the Adoption of Children (Summary 
Jurisdiction) Rules, 1939, which came inte operation on 
Ist January, 1940. The new rules do not introduce any 
change in the procedure of the court, but they prescribe new 
forms in substitution for those numbered 1, 4 and 5 in the 
Schedule to the Adoption of Children (Summary Jurisdiction) 
Rules, 1936. These forms are designed to provide for cases 
arising under the new law. A Home Office circular on the 
subject explains that under the new sub-s. (2) the mother of 
an infant is now eligible, whatever her age, to apply to a 
juvenile court for an adoption order. Under the earlier law 
she could not do so if under twenty-five. Moreover, an 
applicant who is less than twenty-one years older than the 
infant is qualified to apply not only, as formerly, if he and the 
infant are within the prohibited degrees of consanguinity, 
but also if the application is made by or on behalf of two 
spouses jointly and the wife is the mother, or the husband is 
the putative father, of the infant. Under the new sub-s. (5) 
an applicant resident in England or in Wales is eligible for the 
grant of an adoption order not only, as formerly, if he is 
domiciled in England and Wales, but also if domiciled in 
Scotland, but juvenile courts in England and Wales may 
make an adoption order only in respect of an infant who is a 
sritish subject resident in England or in Wales. 


Land Registration in Surrey: A Correction. 

Ix consequence of a decision of the Lord Chancellor not 
to proceed for the time being with the draft Order in Council 
for the compulsory registration of land in Surrey, registration 
of title on sale of land in that county is not compulsory from 
Ist January, 1940, as was unfortunately stated in error in our 
last issue. 


Recent Decision. 

In Nash (otherwise Lister) v. Nash ( The Times, 21st December) 
LanGtTon, J., granted the petitioner a decree nisi of nullity 
of marriage and negatived the respondent’s plea that the 
petitioner was guilty of want of sincerity in presenting the 
petition (see G. v. M., 10 A.C. 171). 
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Criminal Law and Practice. 
REFUGES AND PEDESTRIAN CROSSINGS. 

Tue need for a clear and authoritative decision on whether 
« refuge forms part of a foot-passenger crossing was emphasised 
in these columns over a year ago (81 Sou. J. 448): It has now 
heen satisfied by Asquith, J., in Wilkinson v. Chetham Strode 
(1939] W.N. 418. 

The refuge in question consisted of three sections of paved 
surface raised above the carriageway level, the two outer 
sections carrying a pylon each, and the middle section carrying 
an electric lamp standard. There was a four feet space of 
unpaved roadway between each section, and the crossing 
from one side of the road to the other could be made on the 
pedestrian crossing without mounting the refuges. The 
crossing was “ controlled ” by traflic lights and was at a read 
intersection. The plaintiff was knocked down and injured 
hy the defendant's car on stepping off the refuge. 

His lordship held that the action could not have succeeded 
at common law apart from the regulations, as both parties 
had failed to use reasonable care. The various regulations, 
however, relating to pedestrian crossings, have affected the 
question of common law liability, and Asquith, J’s. 
decision therefore depended largely on the construction of 
these regulations and their application to this not uncommon 
set of circumstances. Incidentally, the decision sheds much 
needed light on the questions of criminal liability which are 
involved, : 

In order to grasp the full significance of the new decision, 
it is necessary to make the briefest reference to two authorities 
to which Asquith, J., referred. In Bailey v. Geddes [1938] 
| K.B. 156, the Court of Appeal held that there was an 
absolute duty on vehicular traffic to allow a pedestrian who 
had started to cross * free and uninterrupted passage,’ and 
a foot-passenger who continued to cross, although his view was 
obscured by passing traffic, was not guilty of contributory 
negligence. Chisholm v. London Passenger Transport Board 
[1939] 1 K.B. 426, decided that if a pedestrian stepped on to a 
crossing When it was clearly unsafe for him to do so, he was 
guilty of contributory negligence. 

The regulations in question in the latest decision were 
regs. 3 and 5 of the Pedestrian Crossing Places (Traffic) 
Provisional Regulations, 1935 (dated 25th January, 1935). 
These are: ‘ (3) The driver of every vehicle approaching a 
crossing shall, unless he can see that there is no foot-passenger 
thereon, proceed at such a speed as to be able if necessary 
to stop before reaching such crossing.” ‘* (5) The driver of 
every vehicle at or approaching a crossing at a road inter- 
section where traffic is for the time being controlled by a 
police constable or by light signals shall allow free and 
uninterrupted passage to every passenger who has started 
to go over the crossing before the driver receives a signal that 
le may proceed over the crossing.” 

In the present case Asquith, J., held that there was 
only one crossing, and not two crossings separated by a refuge, 
as claimed by the defendant. Even if half of the crossing was 
controlled and half uncontrolled, as suggested on behalf of 
the defendant, there was still only one crossing. His lordship 
thought that both parts were controlled. The duty to give 
free and uninterrupted passage applied only when the 
pedestrian was on the crossing, and he ceased to be on the 
crossing when he was on the refuge, or, as in the present case, 
in a space enclosed by its contours and within its shelter. 
For the present purposes a refuge was a separate entity from 
the crossing, and by analogy with Chisholm’s Case a person 
stepping from the refuge on to the crossing so abruptly that a 
person travelling at a reasonable pace could not avoid him, 
was guilty of contributory negligence, and the plaintiff 
therefore failed. 

It follows from this decision that it is not an offence to fail 
to give free and uninterrupted passage to a foot-passenger who 





is on a refuge, as a refuge is not part of the carriageway. 
Asquith, J., observed that counsel were unable to cite 
any case which directly decides whether an island in the 
middle of a crossing was part of the crossing or not. He said 
he had been informed that there was an unreported case in 
which a person was convicted of lingering on a pedestrian 
crossing when he was in fact pausing on an island, but the 
conviction was quashed on appeal on the ground that for the 
purpose then in hand an island was not part of the crossing. 
His lordship added that there was a diagram annexed to the 
Traftic Signs (Pedestrian Crossings) Provisional Regulations, 
1934 (dated 7th June, 1934), in which occur the words “‘ Crossing 
in conjunction with refuge ” and “* Crossing where no refuge,” 
which, so far as they go—and at best they carry one a very 
short way—may be taken to imply a distinction between the 
crossing itself and a refuge as something superimposed 
on it. 

In fact, as was pointed out in 81 Sox. J. 348, there is 
some other authority which is relevant. It was held in 
Mayor, etc., of Hyde v. Oldham, Ashton and Hyde Electric 
Tramways, Ltd. (1900), 64 J.P. 596, that *‘ carriageway”’ 
does not include the footpath by the side of the carriageway. 
Section 39 of the Public Health Acts Amendment Act, 1890, 
refers to ** paving or places of refuge.’ Furthermore, it would 
appear to be common sense that a refuge from a carriageway 
cannot itself be part of the carriageway. 

The effect of this decision on criminal liability is important. 
It is now quite clear that a driver is not obliged, on approaching 
a crossing where there is a refuge on which a foot-passenger is 
standing, to proceed at such a speed as to be able, if necessary, 
to stop before reaching the crossing, as the regulations 
expressly exempt him from criminal liability when he can 
see that there is no foot-passenger on the crossing. Moreover, 
as has been pointed out, it is now clear that it is not an offence 
to fail to give free and uninterrupted passage to a foot- 
passenger who is on a refuge. Finally—and it is strange that 
the contrary should ever have been decided—it is not an offence 
for a foot-passenger to linger on a refuge longer than is 
necessary for the purpose of passing from one side of the 
road to the other with reasonable dispatch, for Asquith, J., 
has unambiguously held that a refuge is a separate entity 
from the crossing on which it is superimposed. 

One final word is necessary as to the combined effect 
of Chisholm v. London Passenger Transport Board, supra, 
and the present decision on the question of criminal liability. 
If a foot-passenger steps abruptly off a refuge and when 
traflic travelling at a reasonable speed cannot stop in time 
to avoid hitting him, he is guilty of contributory negligence, 
and it follows that a driver cannot be guilty in such circum- 
stances either of proceeding at such a speed as to be unable 
to stop before reaching the crossing, or of failing to allow free 
and uninterrupted passage to a passenger on the carriageway, 
as, for the purposes of the regulations, there is no foot- 
passenger on the crossing at the moment when it is reasonable 
to expect a driver to take action by slowing down or stopping. 
What that moment is and how far the driver should be 
from the crossing at that moment is not a question which 
can conveniently be decided by the application of a general 
rule, such as the fifty yards to seventy yards suggested by 
Scott, L.J., in Chisholm v. London Passenger Transport Board. 
What is reasonable for an omnibus may not be reasonable 
for a motor-bicycle, and what is reasonable on a dry and 
clear day is clearly not reasonable during a rainy black-out. 
That question is quite wisely left by the Legislature to be 
decided with regard to the circumstances of the individual 
case under consideration. 





BINDING OF NUMBERS. 

Subscribers are reminded that the binding of the Journal, 
ip. the official binding cases, is undertaken by the publishers. 
Full particulars of styles and charges will be sent on appli- 
cation to The Manager, 29/31, Breams Buildings, E.C.4. 
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Compensation (Defence) General 
Tribunal Rules, 1939. 


WHERE a dispute as to compensation under the Compensation 
(Defence) Act, 1939, has not been settled by agreement, the 
Government Department concerned (* the authority’) or 
‘the claimant’ may give to the Registrar of the General 
Tribunal (“the tribunal”) a Notification of Claim for 
Compensation (r 3). This tribunal consists of seven 
persons, together with a judge of the Court of Session and a 
High Court judge of Northern Ireland, and may sit in several 
divisions of not less than three members each (s. 8, subss. (3) 
and (4); see ante, p. 951). An application in Form A of the 
schedule signed by “ the applicant ” or his solicitor, together 
with three copies, should be filed at the registry. If the 
authority is the applicant, four copies of the notice of claim 
given under s. 11 of the Act should be filed and the answer 
of the authority (with three copies) setting out the disputed 
particulars, the compensation admitted, and further matters. 
Where an application has been filed, the registrar will send 
to the other side a notice by post with a copy of the application. 
If the authority is the applicant, the registrar will send the 
claimant a copy of the notice of claim and of the authority’s 
answer as filed. If the claimant is the applicant, the authority 
must, within fourteen days, file three copies of the notice of 
claim under s. 11, with a statement (with two copies), 
containing the answer and the particulars as prescribed. 
The authority must also send a copy of the notice of claim 
and of the statement to the claimant. Thus, the notice of 
claim given under s. 11 will be the claim, and the statement 
filed will be the answer. Rule 4 deals in detail with the 
Notification of Claims for apportionment of compensation made 
by “the hirer ” against * the owner’ under s. 13 (Schedule, 
Form B). The parties will be three: hirer, owner and the 
authority. The procedure resembles that in the previous rule. 

An address for service should be furnished to the registrar 
by each party (r. 5). The tribunal may, upon terms, order 
further and better particulars of any written proceeding : 
before making this application a party should make a request 
from the other party by letter (r. 6). At any stage of the 
reference a written proceeding may, by leave, be amended on 
terms. Before applying for an order, a party should first 
make a request to the other parties for consent ; three copies 
of the amended proceeding should be filed. An amendment 
under this rule will not operate as an amendment of the 
statutory notice of claim as such given under s. 11 ors. 13 (r. 7). 
At any stage, a person improperly joined may be discharged, 
or a person having an interest in the reference may (with 
his consent, written and filed) be added as a party. The order 
may be made on application, or at the instance of the 
tribunal: consequential directions will be given (r. 2). 
Where two or more associated references are pending, con- 
cerning the same property and arising out of the same 
emergency measure taken by the Government, or where 
claims are pending, both for compensation and for apportion- 
ment, the references may be consolidated or taken in 
immediate succession (r. 9). 

Interlocutory applications will be heard by a single member 
of the tribunal; he may adjourn the application to the 
tribunal and, upon request by a party, must do so. Before 
making the application, a party should endeavour to obtain 
the consent of the other parties. If consent is obtained, 
the application for the order may be made by letter to the 
registrar, enclosing the consent ; the tribunal, however, may 
first desire to hear the parties. Any interlocutory order may, 
on terms, be revoked or varied (r. 10). 

As soon as possible after the answer of the authority or 


the owners, the registrar should communicate with the 
parties to fix an agreed date and place for the hearing. If the 
parties fail to agree on a date or place satisfactory to the 
tribunal, the tribunal will fix the date and place (r. 11). 





A party may, by written notice not later than fourteen 
days before the hearing, call upon any other party to admit 
documents saving alljust exceptions; if authenticity ischallenged, 
the other party should, within six days of receiving the notice, 
give notice that he does not admit the document and requires 
it to be proved at the hearing; if the document is proved 
at the hearing, he will have to pay the costs of proof, unless 
the tribunal otherwise orders (r. 12). 

A Notice to admit facts—for the purpose of the reference 
only—may also be given fourteen days before the hearing. 
If the other party gives no notice of non-admission, the fact, 
generally speaking, will be deemed to be admitted. If such 
notice is given and the fact is proved at the hearing, the 
costs of proof must, generally speaking, be paid by the party 
giving notice ef non-admission. A party may, by leave, 
amend er withdraw an admission, on terms (r. 13). 

Evidence may be ordered to be given by affidavit or before 
an examiner, but where a witness is reasonably required for 
cross-examination and can be produced, he must be called 
(r. 14). Particular facts, if so ordered, may be proved by 
statement on oath of information and belief, by production of 
documents or entries, or by copies (r. 15). 

By r. 16, the tribunal may consider any relevant matter, 
although, under the law of evidence, it is not admissible. 
Fourteen days before the hearing, notice should be given 
to the other parties of the intention to adduce in evidence an 
inadmissible document which should be specified, and a copy 
should, on request, be supplied. The tribunal may admit 
the evidence, even if the rule has not been complied with, if 
compliance was not reasonably practicable, or if to admit 
the evidence is just and reasonable. 

Any party (his agent or expert) may inspect property, the 
subject-matter of the reference, on giving reasonable notice 
(r. 17). The number of expert witnesses may be limited by 
the tribunal (r. 18). An order to attend and give evidence 
or to produce documents should be in Form C of the Schedule, 
varied according to the circumstances. A party desiring the 
orders should apply by letter to the registrar, enclosing a draft 
of the order desired. Each draft should contain one witness 
only. If the registrar makes the order, he will date, sign and 
return the draft as the order. A reasonable time before the 
hearing the party should serve the order personally on the 
witness and pay or tender to him a sum reasonably sufficient 
to cover his travelling expenses (r. 19). 

Hearings may take place with assessors (r. 20). The 
tribunal may obtain the report of an expert (under s. 9 (1) (e) 
of the Act) before or during the hearing ; the registrar should 
send a copy to each party before the hearing or the adjourned 
hearing (r. 21). A hearing may be postponed or adjourned 
if this course is * expedient in the interests of justice ” 
different questions may be heard at different times or at 
different places (r. 22). ** A sealed offer,’ made uncon- 
ditionally by the Government Department concerned before 
the hearing, may, in certain circumstances, be handed to the 
registrar at the hearing and read by the tribunal after it has 
decided the dispute. If the sum awarded is less than or equal 
to the sum offered, the claimant will bear his own costs and pay 
the costs of the authority incurred after the offer. The tribunal 
may, however, for “ special reasons,’ order otherwise (r. 23). 

By r. 24 the following may address the tribunal: (a) any 
party; ()) a barrister retained for a party; (ec) a solicitor 
acting generally for a party, but not a solicitor retained as 
an advocate by the solicitor acting (see 83 Sox. J. 952: for 
* societies,’ read “ solicitors ’’) ; (d) any other person instead 
of a party, by leave. The award will be in writing signed by 
the members who heard the claim; the registrar will send 
each party a certified copy of the award (r. 25). The award 
may direct how the costs shall be paid and may assess the 
sum or direct how it should be assessed (r. 26). 

Time may be enlarged by consent, or may be enlarged or 
abridged by the tribunal on terms * as the justice of the case 
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may require”; even after the expiry of a time limit the 
tribunal may grant an extension of time (r. 27). Documents 
may be filed and communications may be made by post (r. 28). 
Non-compliance with the rules will not avoid a proceeding- 
unless the tribunal directs; it may be set aside as irregular, 
or it may be amended, on terms (r. 29). In certain circum- 
stances, specified in r. 30, proceedings may be transferred to 
Scotland or Northern Ireland. 








Company Law and Practice. 


THE principles applicable to a borrowing which is wltra vires 
a company are by now well established : 


Borrowing by no indebtedness arises and an action does 
Directors in not lie to recover the money, but if the 
excess of their borrowed money has been applied in 
Powers. discharging legitimate debts of the company 


the lender is entitled to rank as a creditor 
to the extent to which the money has been so applied. The 
question of an ultra vires borrowing by the company does 
nut arise very frequently to-day, since most companies have 
express powers of borrowing conferred by the objects clause 
of the memorandum of association. But it is common to 
find that the directors’ power to exercise the company’s 
borrowing rights is limited (compare cl. 69 of the 1939 Table A) 
and questions do arise from time to time as to the position 
of the lender where the borrowing, though not ultra vires 
the company, is unauthorised so far as the directors are 
concerned. 

In such a case the lender is in no worse position than a 
lender to a company which has no power at all to borrow, 
and usually he is in a very much better position. In the first 
place, the borrowing being ultra vires the directors only and 
not the company can be ratified by a general meeting of the 
company, and such ratification will validate the borrowing 
and dispose of any question as to the enforceability of the 
lender’s claim. Quite apart from this, the lender may often 
be able to invoke the principle laid down in Royal British 
Bank v. Turquand, 6 El. & Bl. 327, and to say that the 
restriction on the directors’ borrowing powers was a matter 
of internal administration and he was not affected by virtue 
of any irregularity. He will not necessarily succeed in this : 
for if the articles contain restrictions on the borrowing 
powers of directors, persons dealing with the company will 
be deemed to have notice of the restrictions (Mahony v. 
East Holyford Mining Co., L.R. 7 H.L. 869). But if the 
restriction on the directors’ powers of borrowing is simply 
this, that they cannot borrow without the sanction of a 
general meeting, a lender would, on the “* indoor management ” 
principle, be entitled to assume that the necessary resolution 
had been duly passed and that the particular transaction 
was accordingly within the powers of the directors. Not so, 
however, if the articles require the sanction of a special or 
an extraordinary resolution, since such a resolution requires 
to be filed and persons dealing with a company must be 
deemed to have notice of the existence or absence of such 
resolutions (Irvine v. Union Bank of Australia, 2 App. Cas. 
366, at p. 379). 

Again, a person lending money to a company whose articles 
of association limit the directors’ borrowing powers to a 
prescribed amount may not be affected if he has no notice 
that the limit has been exceeded, since he is probably entitled 
to presume that the limit has not been exceeded (see ‘“‘ Buckley 
onthe Companies Acts,” 11th ed., p. 169 ; but compare Chapleo 
v. Brunswick Building Society, 6 Q.B.D., at pp. 705-6, per 
Bramwell, L.J.) 

However, there may well be cases of borrowing by directors 
in excess of their powers in which the lender will not be able 
to establish the validity of his claim against the company 
on the basis of Royal British Bank v. Turquand, supra, 
because, for example, he has or must be deemed to have 





notice that the directors are exceeding their powers and 
acting without authority. In such a case he may only be 
able to establish a right according to the doctrine, applicable 
equally to the case of a borrowing ultra vires the company, 
of subrogation, i.e., that he is entitled to rank as a creditor 
to the extent to which the money he advanced has been used 
to discharge the company’s liabilities. 

In certain circumstances, however, it would appear that 
where the directors’ powers of borrowing have been exhausted, 
a lender, though he knows the fact, will not have to rely 
upon this principle of subrogation but can claim to treat the 
borrowing as legitimate, viz., if he lends the money for the 
purpose of discharging the existing indebtedness of the 
company (such indebtedness being within the prescribed 
limit) and the money is in fact applied for this purpose. 
In such a case the courts take the view that although at the 
moment of the advance the borrowing is technically in excess 
of the directors’ powers, yet as a matter of substance the 
result of the whole transaction is not to increase the company’s 
liability for borrowed moneys. In Re Wrexham, Mold «and 
Connah's Rly. Co. [1899] 1 Ch. 440, Lindley, M.R., said this : 
“A prohibition against borrowing more than a given sum is 
only in reality and substance disobeyed when an obligation 
to pay more than that sum is contracted. Courts of equity 
have always looked into the facts to see whether the prohibition 
has been really disobeyed or not. If it is disobeyed, and to 
the extent to which it is disobeyed, the prohibition is enforced. 
But if the facts when ascertained show that in truth it has 
not been disobeyed, an advance of money is treated as not 
prohibited, although it may at first sight appear to be so 
because it is beyond the limited amount. The application 
of the money borrowed shows whether the obligations of the 
borrowing company have been increased or not, and the extent, 
if any, to which they have been increased. So far as the 
money has been applied in discharging debts or liabilities 
which could be enforced against the company, the prohibition 
against borrowing does not apply to it.” 

So, in Re Harris Calculating Machine Co. {1914]| 1 Ch. 920, 
the borrowing powers of the directors (not of the company, 
as the headnote to the report states) were limited to £3,000, 
and this limit had been very nearly reached in respect of the 
company’s overdraft to the bank. The company then 
borrowed £3,000 on debentures for the purpose of discharging 
the overdraft and the money borrowed was utilised for this 
purpose. It was held that the limit on the directors’ borrowing 
powers had not in substance been exceeded, and that the 
debentures were valid. 

It may be added that the fact that in such a case the 
lenders know that the borrowing is in excess of the directors’ 
powers does not affect their rights, if the transaction was not 
in substance a further borrowing of the company. This is 
implied in the decision in Re Harris Calculating Machine Co., 
supra: and it was so held in Reversion Fund & Insurance 
Co., Lid. v. Maison Cosway, Ltd. [1913] 1 K.B. 364. There, 
the managing director was prohibited from borrowing money 
on behalf of the company. Without any authority he 
borrowed money on behalf of his company, which was applied 
in discharging its existing legal debts. The lender had 
knowledge of the absence of authority to borrow, but was held 
nevertheless entitled, on the principle of subrogation, to the 
amount advanced. 








A Conveyancer’s Diary. 
Wuere the testator or testatrix is the father or mother of 
infant children, his or her advisers must 
carefully consider the question of appointing 
guardians for them. The law on this 
matter has been much complicated by the modern legislation 
for promoting sex equality, which, for this purpose, is 
embodied in the Guardianship of Infants Act, 1925. It is 
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also to be remembered that an infant may nowadays have 
become a legitimated person by virtue of the Legitimacy Act, 
1926, with the consequence that guardians may be appointed 
for him by both his parents as if he had been born in wedlock, 
and also that the right of the natural parents to appoint 
guardians is transferred to the adoptive parent or parents 
in the case of a child duly adopted under the Adoption of 
Children Act, 1926 (see 7b., s. 5 (1)). 

The existing law as to the appointment of guardians is to be 
found in ss. 4,5 and 6 of the Guardianship of Infants Act, 1925. 
Kither parent may appoint guardians by deed or will (s. 5 (1) 
and (2)). It is difficult to see what advantage is to be gained 
in a normal case by an appointment infer vives, and in any 
case this series is concerned with wills. We shall therefore 
treat only of testamentary guardians. If both parents 
appoint guardians, all the appointees of both of them act 
jointly after the death of the surviving parent (s. 5 (5)), and 
if they disagree * on any question affecting the welfare of the 
infant ” any of them may apply to the court for directions 
(s. 6). 

After the death of the first parent to die, the other parent 
is sole guardian unless either the deceased parent has appointed 
guardians, in which case the surviving parent and the 
appointees are joint guardians, or the court appoints another 
guardian, in which case the court’s appointee acts jointly 
with the surviving parent (s. 4 (1) (2)). The court has also 
jurisdiction to appoint a guardian to act jointly with the 
surviving parent where the appointees of the deceased parent 
“is or are dead’ or refuse to act (ib.). It is to be noted 
that the expression used is “is or are dead,” and not ~ have 
predeceased ” the deceased parent ; the jurisdiction therefore 
arises on the death of a testamentary guardian who has acted 
as such. 

But the appointee of the deceased parent only acts jointly 
with the surviving parent ‘unless the (surviving parent) 
objects to his so acting” (s. 5 (3)). In the event of such 
objection the provisions of s. 5 (4) apply; they also apply 
where the testamentary guardian “ considers that the mother 
or father is unfit to have the custody of the infant.” In either 
of those cases, the testamentary guardian, though apparently 
not the surviving parent, may apply to the court. On such 
an application the court has to choose between three courses : 
(«) to make no order, in which case the surviving parent 
remains sole guardian ; (5) to order that the surviving parent 
and the testamentary guardian act jointly, in which case, if 
they further disagree, they must apply to the court under 
(ec) to order that the testamentary guardian be sole 
guardian, in which case there is a further power to make 
orders regarding custody and access and to order the surviving 
parent to make weekly or other periodical payments to the 
guardian for the infant’s maintenance. 

Tn all cases the court, when invoked, will have to deal with 
the matter with regard to s. | of the Act, which provides that 
the “ welfare of the infant is to be the first and paramount 
consideration ” to the exclusion of any common law right of 
either parent to have his or her wishes preferred to those 
of the other parent. 

There are no means by which a deceased parent can cause 
his or her appointees to become guardians of the infant in 
the lifetime of the surviving spouse to the exclusion of the 
surviving spouse, save by the guardians getting an order 
under s. 5 (4). And, of course, in spite of sex equality, there 
is no preference for a mother’s wishes as against those of the 
father, unless the welfare of the infant demands it. I should 
hardly have thought this point worth mentioning, but for the 
fact that a few years ago I was presented with instructions 
to settle a will giving effect to this characteristically feminine 
interpretation of “equality.” The proposed plan was, of 
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course, impossible, though it is possible to Jo something, if 
the mother’s means are larger than those of the father, to 
prevent plans of the father which are unwelcome to the 





mother’s trustee being carried out by the use of a discretionary 
trust. But equally, of course, such a programme is open to 
a father. 

- Now, the first thing that strikes the eye about ss. 4, 5 and 6 
of the Guardianship of Infants Act, 1925, is the frequent 
provisions which it makes for applications to the court. Further, 
in view of s. 1, the proceedings, once taken, are absolutely at 
large, and give scope for interminable wrangling. Accordingly, 
the provisions of the will must, above all things, aim at 
avoiding the occurrence of circumstances which would cause 
any such litigation. No way of trying to do so is certain, 
but it is far best, where the relations between the parents 
are what they ought to be, for each parent to appoint the 
other, as sole guardian, for his or her life. Alternatively, 
both can refrain from any appointment of guardians during the 
life of the surviving spouse. In that case the surviving 
spouse is sole guardian under s. 4 (1) and (2). There is, of 
course, the risk that some ill-disposed person will invoke 
the court’s jurisdiction under those subsections to appoint a 
guardian to act jointly with the surviving spouse; but 
there is no way of obviating that. I do, however, hold most 
strongly that it is asking for trouble to expect a widowed 
father or mother to share the guardianship with someone 
else in a case where the parents in their lifetime are at one. 
There is no reason at all to suppose that the surviving parent 
will agree with the guardian, and in that event there is no 
way of resolving their disagreements save by resort to the 
court. Where the parents are themselves in disagreement, 
it is of course a different matter, as each will want his or her 
views to be voiced after his or her death, and that is only 
to perpetuate an existing discord, not to create a new one, 

To return, however, to the ordinary case ; something ought 
to be done to constitute guardians to act after the death of the 
surviving spouse. I do not recommend that this matter 
should be left to the surviving spouse to do by his or her will, 
since both may perish in the same catastrophe, or follow one 
another rapidly to the grave. Accordingly, both spouses 
ought to provide for this event, and do it by agreement 
during their joint lives. Moreover, it would be much the best 
if both of them appoint the same guardians. If they appoint 
different ones all the appointees are guardians after the 
death of the surviving spouse (s.5 (5)), and it is most undesirable 
for the upbringing of children to be managed by a large 
committee. 

No terms of art are necessary for the appointment of 
guardians, though the testator’s exact meaning must, of 
course, be made plain. , Accordingly, I suggest that, in the 
normal case, both spouses should make wills containing the 
following clause, mutatis mutandis :— 

‘I appoint my wife AB if she survives me the sole 
guardian of our infant children during her life, and I 
appoint X Y and Y Z or the survivor of them to be joint 
guardians or sole guardian of the said children after the 
death of the survivor of myself and my said wife.” 

The above form deals with guardians for the children of 
the testator and AB. If the testator has children by a 
former wife, it has to be borne in mind that A B is not their 
mother, and so does not have the position of mother in regard 
to them under the Act of 1925. 

Of course, if disputes have arisen between the testator and 
A B, it will be essential to appoint someone to be guardian 
along with her, especially if the testator and A B have been 
divorced. In such a case the following form may be used : 
“T appoint X Y and Y Z to be the guardians of my infant 
children.” X Y and Y Z will then be joint guardians with 
AB during her life under s. 4 (1). If she is an entirely 
unsuitable guardian, they will have to apply to the court for 
her removal under s. 5 (4). Thereafter they will be guardians 
alone so long as she lives; but on her death any guardians 
whom she may appoint will become co-guardians with them 
under s. 5 (5). 
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Where the disputes bétween the parents are irreparable, 
it will be best to recite them in the will, so that the court 
may have something to go on in dealing with applications, 
especially with one under s. 5 (4). But this course ought not 
to be followed unless things are very bad. If so, however, 
i, may be well to support the appointed guardians by financial 
provisions, e.g. :— 

* Whereas unhappy differences have arisen between 
myself and my wife A B; and whereas I am of opinion that 
the said A B is not, by reason of her immoral life and 
particularly by reason of her association with C D, a fit 
person to have charge of our children, now therefore I 
appoint X Y and Y Z to be guardians of my infant 
children after my death, and I direct the said X Y and 
Y Z to apply to the court under subsection (4) of section 5 
of the Guardianship of Infants Act, 1925, for an order that 
they be sole guardians of my said children to the exclusion 
of my said wife A B, and I direct them to bring to the 
notice of the court on any such application (whether as an 
exhibit to an affidavit or otherwise) the statutory 
declaration which I have sworn and deposited with this 
my will. 

* And I direct that the application referred to in the 
foregoing clause be made within three months of my death, 
and if it is not so made I direct that X Y and Y Z shall 
cease at the expiration of three months from my death to 
be such guardians, and I appoint P Q and O R to be such 
guardians in their place under the same obligations as those 
imposed upon X Y and Y Z, save'that the application by 
them to the court must be within six months of my death, 
and if at the expiration of six months from my death no 
such application has been made P Q and O R shall cease 
to be such guardians, and thereupon the then trustees of 
my will shall become such guardians.” 

With the following trusts of residue :— 

‘I direct my trustees to pay out of the capital of the 
trust fund any costs which X Y or Y Z or P QorO R 
shall become liable to pay (whether incurred ontheir own 
account or being the taxed costs of any other party to the 
proceedings which the court may order them to pay) in 
respect of any application made to the court under the 
Guardianship of Infants Act as hereinbefore directed, and 
my trustees shall hold the trust fund upon trust for such of 
my children as attain twenty-one in equal shares to be 
actually transferred only when the youngest of them 
attains the age of twenty-one years or when the last 
survivor of them being under that age dies, and until the 
immediately foregoing gifts become actually payable, on 
trust as to the income of the trust fund for all my children 
living for the time being and the issue then living of any 
then deceased child of mine in such shares and proportions 
as my trustees in their uncontrolled discretion see fit, with 
power to pay or apply the same to or for the benefit of any 
object of this trust, but so that an infant child of mine of 
whom my wife A B is a guardian shall cease to be an 
object of this trust.” 








Landlord and Tenant Notebook. 
[x an ordinary lease rent is likely to be referred to no fewer 
than three times: in the reddendum, 
in a covenant, and in a proviso for re-entry. 
From the purely legal point of view, there 
is no excuse for a tenant who does not pay 
his rent both punctually and suo motu. But judicial recog- 
nition of the fact that in real life, as it were, practice is otherwise 
has been afforded by the decision in Cromwell Property 
Investment Co., Ltd. v. Hucks (1939), 83 Sou. J. 621. 

The defendant in that case held a tenancy under which 
rent was payable in advance on the usual quarter-days. His 
original landlord was in the habit of applying for payment 


Applying for 
Rent Due. 





and giving him twenty-one days’ grace. But at some time 
between Christmas, 1938, and Ladyday, 1939, the plaintiffs 
bought the reversion. Whether the defendant had notice 
of the change is immaterial, as he never paid the Ladyday 
rent to the old landlord. The plaintiffs, without applying 
for it, issued a specially endorsed writ on the 31st March, 
claiming the quarter’s rent and £5 costs. He thereupon 
tendered the rent to the plaintiffs’ solicitors, who first refused 
it but then accepted it generally on account. They then 
applied for costs. 

The Master’s reaction to this undeclared Blitzkrieg was 
such that he not only disallowed the plaintiffs their costs 
but ordered them to pay those of the defendant including 
that of entering an appearance; and he was upheld by the 
Judge in Chambers and by the Court of Appeal. 

The ground of the original order was that the action was 
vexatious, an abuse of the process of the court and the costs 
of the plaintiffs unnecessarily incurred. The argument 
advanced for the plaintiffs in the Court of Appeal was that 
there was no jurisdiction to make this order. 

The appellants relied on Ord. 27, r. 2 of which entitles a 
plaintiff, if the defendant does not deliver a defence within 
the time allowed, to “ enter final judgment for the amount 
claimed, with costs.” This, it was contended, was one of 
the provisions alluded to in the “ Subject to the provisions 
of... these Rules” which are the opening words of Ord. 65, 
r. 1, the rule which provides that costs shall be in the discretion 
of the court or judge. But without calling upon the 
respondent, the court pointed out that r. 15 of the Ord. 27 
cited empowered a court to set aside a judgment by default 
upon such terms as to costs as such court thought fit, which 
was inconsistent with the view that the general discretion 
was restricted by r. 2 of the Order; and there was also 
Ord. 70, r. 1, providing that non-compliance with any of the 
rules should not render any proceedings void unless the 
court or judge should so direct, but such proceedings might 
be set aside, amended, ete., in such manner and upon such 
terms as the court or judge should think fit. 

The general principles on which discretion may be exercised 
against successful plaintiffs are well known. ‘It must be 
kept in view,” said Lord Watson, in Metropolitan Asylum 
District v. Hill (1880), 5 A.C. 582, at p. 586, “ that the right 
to costs does not, in most cases, merely depend upon the 
merits of the cause as finally decided, but may, to a very 
great extent, depend upon the mode in which it has been 
conducted throughout by the parties.’ Conduct before 
litigation commences may also be a factor, provided it has 
to do with the subject-matter of the proceedings ; in Harnett 
v. Vise (1880), 5 Ex. D. 307, dismissing an appeal against 
disallowing costs in a libel action, James, L.J., pointed out 
that the plaintiff had seized an opportunity, that his own 
conduct had given rise to rumours, surmised that the £10 
damages awarded was not so much the measure of his wounded 
feelings as that of his counsel’s skill arid eloquence, and 
considered that in these circumstances the trial judge was 
right in thinking himself justified in depriving him (the. 
plaintiff) of his costs. While for a case in which a writ 
without a “letter before action” resulted in a similar order 
one can turn to Walter v. Steinkopff [1892] 3 Ch. 489, in which 
North, J., said, at p. 501: ‘‘ Having regard to what has 
been so notorious a practice for so many years, I think that 
the defendants should have had notice given or protest made 
to them before proceedings on these grounds were commenced 
against them.” 

In fine, Law may give a landlord a giant’s strength, but 
Practice discourages him from using it as might a giant. It 
is true that the object of a covenant to pay rent is, partly, 
to make it the duty of the tenant to seek out the landlord 
and pay him, relieving the landlord of the trouble of collecting 
it to which he would be put if he had only the reddendum 
to rely on. But in practice few landlords and tenants are 
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aware of this; they sign their documents without exhibiting 
that much curiosity ; most tenants expect a demand for rent 
to precede payment much as they expect bills to be rendered 
by their tailors and milkmen, and most landlords send these 
demands, reminders, or applications, first, second, final ; 
I have known one landlord who, though a qualified solicitor, 
habitually sent applications to his tenants on printed forms. 

The report rather suggests that the tenant in the recent 
case may have been under the common delusion that rent 
cannot be sued for until the period named in the proviso for 
re-entry has elapsed. This is, I think, less defensible than 
the mistaken notion that it is not due till demanded ; but if 
and is in that case 


it is more common among tenants 
ascribable to “ wishful thinking” I have known at least one 
landlord—a layman, this time, but the owner of a number 


of properties—who shared it and who fostered it by writing 


second applications stating “the period of grace has now 
expired.” 

Sut it cannot be said that Practice as illustrated by the 
recent decision clears the Law of Landlord and Tenant of all 
anomalies in this matter of applying for rent. For if a 
landlord in the position of the plaintiffs in that case should, 
instead of issuing a writ, instruct certificated bailiffs to levy 
a distress, and should they successfuliy enter before payment 
was made, no discretion of any court could relieve the 
tenant of his liability to pay their costs. (Possibly the 
committee set up to consider reforming the Law of Distress 
is including this feature of the law among the subjects of its 
deliberations.) This, of course, applies to normal times ; at 
present, under the Courts (Emergency Powers) Act, 1939, 
s. 1 (2) (a) (i), the landlord would first have to issue an 
originating summons or application and obtain leave, if the 
lease were made before Ist September, 1939. 

The position when a lease is forfeited for non-payment of 
rent but relief is sought, is governed partly by the common 
law and partly by the Common Law Procedure Act, 1852, 
ss. 210, 211 and 212; the Common Law Procedure Act, 
i860, s. 1; and the County Courts Act, 1934, s. 180. .Kach 
of the sections named deals with costs. 

Regard must be had to the commoa law when the proviso 
operates and is invoked before six months’ rent is in arrear. 
In such a case, the important consideration is this: does the 
clause stipulate that the rent need not be demanded ? If it 
does not, the landlord must make a formal demand, and if 
this be done he is unlikely to be deprived of the costs of an 
action for possession if he issues a writ, or the costs of 
defending a claim for relief, whether he enters without legal 
process or not. If the clause does say “ whether lawfully 
demanded or not,” or words to that effect, it may be—there 
is no direct authority—that the court would consider this 
adequate warning in itself and not deprive the landlord of 
his costs or order him to pay the tenant’s, even if he gave no 
intimation of his intentions. 

The Common Law Procedure Act, which 
enables landlords to dispense with demands when issuing 
writs claiming possession on the ground of forfeiture based 
on six months’ arrears (there being insufficient distress), 
saves the right of any mortgagee not in possession who within 
six months shall “ pay all rent in arrear, and all costs and 
damages sustained by such lessor.”” The next section forbade 
the granting of relief to the tenant unless he paid the rent 
into court “ and also the costs taxed in the suit,” but they 
are “there to remain till the hearing of the cause, or to be 
paid out on good security, subject to the decree of the 
court.” Section 212 entitles the tenant to relief before trial 
if he pays into court all the rent and arrears, together with 
the costs. Of these three sections, ss. 210 and 212 would be 
covered by the ** Subject to the provisions of this and 


1852, s. 210, 


to the express provisions of any other Agt” in s. 50 (1) of 
the 1925 Judicature Act, which goes on to confer diseretion 
generally. The Common Law Procedure Act, 1860, s. 1, 





which extended the “right” to relief to cases “ after 
execution executed,” provides that it shall be subject to the 
same terms “in all respects, as to payment of rent, costs, 
and otherwise.” The provisions of s. 180 (1) of the County 
Courts Act, 1934, are similar as regards payment-in before 
the return day of all the rent in arrear and the costs of the 
action; but even in the case of an order for possession, 
payment of costs by the tenant is made, by para. (b), an 
absolute condition of relief. 








Our County Court Letter. 
ACCIDENT TO OMNIBUS PASSENGER. 

In a recent case at Birmingham County Court (Hughes v. 
Birmingham Corporation) the claim was for damages for 
negligence, viz., £200, plus special damage. The plaintiff 
had been a passenger in an omnibus and her case was that, 
after she had risen from her seat to get out, the vehicle gave 
a sudden jerk. This caused the plaintiff to fall and injure 
herself, although she was holding on to a part of the omnibus. 
The plaintiff denied that she was subject to giddy turns, as 
suggested in cross-examination. The defence was a denial! of 
negligence, and evidence was given that the plaintiff was 
behind two men on the platform and therefore could not have 
been holding on to any rail. The omnibus was brought slowly 
to a standstill and was not restarted until after the plaintiff's 
fall. His Honour Judge Ruegg, K.C., held that there had 
heen no negligence, as it was a recognised principle that 
people were allowed to get up before the vehicle stopped, 
although this often produced accidental falls and was an 
undesirable practice. It was not negligent, however, to allow 
this practice, and judgment was therefore given for the 
defendants, with costs. In any event, the amount claimed 
was ridiculous, and, if it had been limited, e.g., to £20, the 
defendants might have made an er gratia payment. 


HIRE OF RADIOGRAM. 

In Liddiard vy. Potter, recently heard at Stourbridge County 
Court, the claim was for £11 16s. due under a hire-purchase 
agreement. The plaintiff's case was that the defendant had 
signed an agreement for the hire-purchase of a radiogram 
for £41. No money had been paid, and, a week after the 
first instalment was due, the plaintiff had resumed possession 
of the article. The signed agreement, however, had also 
been left with the defendant, who had refused to give it up. 
As the defendant did not appear at the hearing, his signature 
of the agreement was proved by the secondary evidence of 
the plaintiff and his salesman. The defendant had written 
to the court that he had not signed the agreement. His 
Honour Judge Roope Reeve, K.C., observed that the plaintiff 
had been very trusting to leave the agreement, as well as the 
instrument, in the possession of the defendant. Nevertheless 
the agreement had been properly proved, by secondary 
evidence, and the plaintiff was entitled thereunder to one- 
third of the purchase price, less the value of a receiver accepted 
as a deposit. The defendant accordingly was liable for the 
amount claimed, although he had only had the instrument 
in his possession for a month. Judgment was given for the 
plaintiff, with costs. 


MAINTENANCE OF LODGER. 
In Hall vy. Butcher, recently heard at Leicester County 
Court, the claim was for £109 8s. in respect of board and 
lodging for eighty-six weeks, and for moneys supplied. The 
plaintiff had formerly kept a boarding-house, at which the 
defendant had lodged while in the police force. On leaving 
the force in September, 1936, the defendant continued to 
reside with the plaintiff until April, 1938, when he enlisted 
in the army. The amount claimed represented cost of 
board at 26s. a week, together with twenty-six payments 
at 3s. 3d. a week in respect of insurance premiums, paid by 
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the plaintiff to prevent*the defendant's policy from lapsing. 
The defendant’s case was that the plaintiff had treated him 
like a son, and had promised that, if he would remain with 
ler, and not take up employment in another town, she would 
make a will leaving everything to himself and her niece. 
In consequence the defendant had lost opportunities of 
employment, and he had regarded the cost of his maintenance 
asa gift. His Honour Judge Galbraith, K.C., gave judgment 
for the plaintiff, with casts, payable at 10s. a week. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 

SUNSTROKE NOT AN ACCIDENT. 
Ix Peacock v. Chivers & Sons, Ltd., at Cambridge County 
Court, the applicant was the widow of a lorry driver, who had 
died in June, 1939, from tubercular meningitis. The deceased 
ad partly been employed in agriculture and, in the hot 
weather of the week beginning on the 5th June, he had been 
‘ roguing ”’ (weeding out) beans. On the Sunday the deceased 
became ill from sunstroke, which appeared to clear up. The 
illness recurred, however, and the death took place in hospital 
a few days later. The respondents denied that there had 
heen an accident, or, if there had heen one, that it arose out 
of the employment. Although the particulars of claim 
alleged the date as the 9th June, no particular date was 
relied upon (at the hearing) as the day of the accident, and 
the court was asked to infer that the deceased had contracted 
the disease at work during that week. In a _ reserved 
judgment, His Honour Judge Campbell observed that the 
decided cases fell into two classes, all concerning injuries due 
to the severity of the weather. It was held, on the evidence, 
that the work of the deceased did not entail any exposure 
beyond what would have been suffered by any other person 
in the locality. The accident, therefore, did not arise out 
of the employment and no award was made. No order 
was made as to costs, which were not claimed by the 
respondents. . 

SHOOTING ACCIDENT ON FARM. 
Ix Willmore v. Booth, at Bridgnorth County Court, an award 
was claimed by the father of a deceased farm worker, on the 
vround of partial dependency. The deceased was aged 
sixteen years, and, on the 23rd August, 1938, he had been 
found, about 200 yards away from the respondent’s duck pond, 
suffering from a shot wound in the stomach. The deceased 
had died in hospital, and the applicant's case was that his son 
had access to a small gun for the purpose of exterminating 
vermin, e.g., rats and rooks. He was paid extra for this, 
in addition to his normal wages of 12s. 9d. a week. The 
respondent’s case was that, in view of the time, and distance 
from his work, at which the deceased was found, the accident 
had not arisen within the scope of his employment, as he had 
apparently been shooting rabbits. His Honour Judge Samuel, 
K.C., observed that there was no evidence in support of the 
latter allegation. Any one shooting birds was liable to “ wing ” 
one, in which event it was customary and merciful to follow 
the bird, and put it out of its misery. Two hundred yards 
was not a great distance over which to follow a bird, and the 
inference was that the gun had gone off while the deceased was 
searching in some thistles fora bird. The probability was that 
the boy would have gone on earning, before marrying, and 
his parents were therefore dependants. An award was 
made of £130 and costs. 

KIDNEY DISEASE AFTER ACCIDENT. 

Ix Marks v. English Electric Co., Ltd., at Daventry County 
Court, the applicant was a widow, and claimed an award for 
herself and three infant children. The applicant’s husband 
had fallen from a height on the 13th March, 1936, and had 
fractured the bones of both feet. He thereafter became a 
cripple and died on the 19th December, 1938, at the age of 
thirty-nine years. The cause of death was kidney disease, 





hut the applicant’s case was that the death had been 
accelerated by the accident. This was denied on behalf of 
the respondents, whose case was that it was impossible to say 
how the kidney disease arose, and the death was not due to 
the accident. His Honour Judge Donald Hurst held that 
the accident was a contributory factor in the death, and as a 
result of the accident the deceased’s chance of living was 
shortened. An award was made as follows : to the applicant, 
£200; to her daughter, aged eleven years, £62 11s.; to her 
son, aged nine years, £90 15s.; to her daughter, aged seven 
years, £126 6s. 








Reviews. 


The Metropolitan Police Guide. By T. MacD. Baker, 
Solicitor to the Metropolitan Police. Ninth Edition, 1939. 
Imperial 8vo. pp. Ixxv and (with Index) 1655. London : 
H.M. Stationery Office. £1 15s. net. 

This monumental work contains all the statutes (except 
those relating to traffic) and a note of all the cases to which 
members of the Metropolitan Police Force are likely to need 
to refer in the course of their daily round. The arduousness 
of the task before the compilers may be judged from the 
fact that the statutes relating to the Metropolitan Police 
alone number not less than fifty-two, each of which is properly 
annotated. The annotations are a boon to the busy advocate 
looking for a reference, as in most of the cases referred to 
a brief outline of the facts and the decision is given and 
quotations from judgments are added whenever necessary. 
The sections dealing with Constables, Lotteries and Meetings 
have been revised and new sections added or the law of 
evidence and on the law relating to public order. All the 
Acts in the three parts of the work are arranged in order of 
date and printed as amended or extended by subsequent 
statutes. Part I contains the Acts relating to the Metro- 
politan Police; Part IT contains thirty-five important Acts 
relating to procedure, including the various Summary 
Jurisdiction Acts, the Criminal Justice Act, 1925, and the 
Administration of Justice (Miscellaneous Provisions) Act, 1938, 
and Part III is an alphabetically arranged compendium of 
statutes relating to offences and other subject matter. 

In his preface, the present editor quotes the words of 
Dr. Johnson : ‘ When it shall be found that much is omitted 
let it not be forgotten that much likewise has been performed.” 
The scope and size of the present work preclude such a 
complaint. Such omissions as occur are exceptions to the 
unusual thoroughness of the work. It might be said, for 
example, that the references to Hlies v. Passmore (1934| 
2 K.B. 164, do not indicate with sufficient clarity what are 
the powers of the police as to search on making an artest, 
nor their liabilities on exceeding those powers, as laid down 
in that case. Examples such as these are, however, difficult 
to find. For nearly fifty years this work has served as 
the policeman’s bible,” to give it its popular name, but 
there can be little doubt that stipendary and lay magistrates 
also have found it of the greatest help in time of need. It 
can be unhesitatingly recommended to the legal profession 
both on account of what must be conceded to be an extremely 
moderate price, having regard to its comprehensive contents, 
and its immense valne as a work of reference. 


Books Received 

The Solicitors’ Handbook of War Legislation. A comprehensive 
and practical survey of all war legislation (including Rules 
and Orders) essential to the solicitor’s practice. By 
S. M. Krusty, B.A., and P. H. THorotp Rogers, B.A., 
B.C.L., of the Middle Temple, Barristers-at-Law. 1940. 
Royal 8vo. pp. lx and (with Index) 836. London: Sweet 
and Maxwell, Ltd., Stevens & Sons, Ltd., and The Solicitors 
Law Stationery Society, Ltd. 30s. net. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

1 Janvary.—It was not till Lord Cowper put an end to 
the practice that it ceased to be customary 
for officials and others with interests or expectations to make 
the Chancellor New Year’s gifts. When Richard de Bury 
held the Great Seal in the time of Edward ITI he took advantage 
of this in an original fashion. He was a great collector of 
books and he records that when this became known ** crazy 
quartos and tottering folios, precious however in our sight as 
well as in our affections, flowed in most rapidly from the 
great and the small instead of New Year's gifts and 

remunerations and instead of presents and jewels.” 


2 Janvary.—Setting light to letter-boxes was not a trick 
invented by the I.R.A., for it has already 
celebrated its centenary. On the 2nd January, 1832, a man 
called Henry Braine was tried at the Cambridge Borough 
Sessions for putting a cardboard container full of gunpowder 
into the letter box at the Post Office of Cambridge and trying 
to explode it by means of a touch paper and a cigar. He was 
pounced on just in time. Mr. Serjeant Storks sentenced him 
to six months’ imprisonment and a fine of £5, but no one could 


ever guess why he did it. 


3 Janvary.—On the 3rd January, 1662, Pepys noted : 
“To Fairthorne’s and there bought some 
pictures of him : and while I was there, comes by the King’s 
Life Guard, he being gone to Lincoln’s Inn this afternoon to 
see the Revels there : there being, according to an old custom, 
a Prince and all his nobles and other matters of sport and 
charge.” This was one of those elaborate masques in which 
the Inns of Court then excelled. One of the younger members 
as Prince de la Grange presided over a mock court of royal 
officers with magnificent pageantry and ceremonial. 


t Janvary.—On the 4th January, 1618, Francis Bacon, 

hitherto Lord Keeper, received the higher 
title of Lord Chancellor, the ceremony taking place in the 
palace at Whitehall. A few months later he was raised to the 
peerage as Baron Verulam. He had held the Great Seal for 
ten months. For a little more than two years he was to 
enjoy the honours and prosperity for which he had waited so 
long, and then the sun was to sink on his public life leaving 
him in darkness and disgrace. 


On the 5th January, 1848, when Ireland 
was a prey to almost universal violence, 
William Ryan, “one of the most notorious and ill-looking 
ruffians that ever disgraced the country,” was tried at 
Limerick for murder. The cause of his crime was that he had 
proved an unsatisfactory tenant and been evicted by his 
landlord. This had started a feud with the new occupants 
of his holding. The climax had come one night when he had 
gone to the house of his enemy’s brother. All the family 
were sitting round the fire when Ryan entered and discharged 
at his victim a blunderbuss loaded with eleven bullets. He 
was convicted and hanged. Nine murders in the course of 
the year were supposed to be attributable to him. 


5 JANUARY. 


6 JaANuARY.—On the 6th January, 1639, Mr. Baron 
Denham died. He was buried at Egham, 
in Surrey, where he had built a mansion. 


7 Janvary.—On the 7th January, 1692, Luttrall recorded 
in his diary that Captain James Whitney, 
a notorious highwayman and head of a large and successful 
gang, was in Newgate “closely confined there and has 
40 pound weight of iron on his leggs ; he had a taylor make 
him a rich embroidered suit, with perug and hatt, worth £100, 
but the keeper refused to let him wear them because they 
would disguise him from being known.” He was executed 
in the following month. 7 


= 





THE WEEK’s PERSONALITY. 

Mr. Baron Denham first enjoyed judicial status as one of 
those Englishmen who used to be sent over to render justice 
to the Irish. In 1609 he was appointed Chief Baron of the 
Exchequer in Ireland and soon afterwards he was promoted 
to be Lord Chief Justice of the King’s Bench there. In 1617 
he returned to his native land to become a Baron of the 
Exchequer at Westminster. He had evidently given great 
satisfaction in his previous post for Lord Chancellor Bacon 
advised his successor to emulate “the care and affection to 
the commonwealth of Ireland and the prudent and politic 
administration of Sir John Denham.” His work in connection 
with the administration of the customs had been so effective 
that whereas they had formerly brought only £500 a year, 
they were subsequently let for £54,000. When Bacon fell, 
Denham had the unpleasant duty of taking him the message 
of the Lords requiring a special answer to the charges against 
him. Early in 1638 the judge fell ill during the Winchester 
Assizes. He wrote: ‘ It hath pleased God to visit me with 
an ague whereby I am unable to travel or to despatch my 
business and, being of great years, I am doubtful what 
prejudice may happen to the business of the circuit.” He 
was dead within a year. 


Unnappy aT SCHOOL. 

In the course of a case in the Court of Appeal last term 
Lord Justice MacKinnon remarked that his schooldays were 
not happy, and the leader who was addressing him confessed 
that he had not enjoyed his. Lord Justice Goddard, however, 
declared that he would like to have his last year at school 
over again. It is extraordinary how many eminent lawyers 
have an unsatisfactory recollection of those early days. 
Sir Edward Clarke found his masters unsympathetic and 
narrow and in the course of his conflicts with authority came 
in for a good deal of corporal punishment. A feud with his 
housemaster at Rugby marred the end of Marshall Hall’s 
schooldays, for even as a boy he quarrelled recklessly and 
fearlessly. The vitality and taste for mischief which Lord 
Reading displayed at his preparatory school proved too much 
for his masters who found him unmanageable and called on 
his father to withdraw him and his brother. While the 
two children were locked in a room in disgrace awaiting the 
arrival of their parents they amused themselves by throwing 
all the furniture out of the window. This, at any rate, must 
have provided them with one gloriously happy memory. 


More ComPLatnts. 

Lord Chief Baron Poflock got on so badly with one of his 
masters that the exasperated gentleman once exclaimed to 
his mother: ** Madam, you will live to see that boy hanged.” 
The short schooldays of the great Sir Samuel Romilly were 
particularly unhappy. His father’s loyalty to his French 
descent had caused him to send his child to an establishment 
kept by a fellow Huguenot refugee who turned out to be an 
ignorant incompetent with little talent beyond the use of the 
cane. The futility of the savage punishments which were 
the rule there made a lasting impression on the boy’s sensitive 
mind and perhaps contributed to inspire him in his great 
struggle to humanise the criminal law. Mr. Justice Swift 
was happy in his second school, Parkfield, but of the 
preparatory establishment which he had previously attended 
he once said: *‘ I remained there for about two years, during 
the early part of which I was immoderately bullied and during 
the latter part of which I immoderately bullied and assisted 
in bullying others. During the whole time I was there [ 
think [ learnt nothing.”’ Lord Thurlow while he was at school 
at Canterbury developed no ill will against the headmaster, 
but Brett, who had previously been set over him at a school 
at Scarning, earned his lasting dislike. When he was Attorney- 
General and Brett meeting him in the street asked if he did 
not remember him, he replied: “‘ I am not bound to recollect 


every scoundrel who chooses to recollect me,” 
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Notes of Cases. 
Judicial Committee of the Privy Council. 


Raja Janaki Nath Roy & Another ». Raja Pramatha 
Nath Malia & Others. 
Lord Thankerton, Lord Romer and Sir George Rankin. 
10th November, 1939. 
SUBROGATION — EQUITABLE 
InpIA—RIGHT OF SUBROGATION 

REDEEMING MortGaGk -REDEMPTION OF 

PROPERTY UNNECESSARY—-TRANSFER OF PROPERTY 

(AMENDMENT) Act (xx of 1929), s. 47. 

Consolidated appeals from a decision of the High Court, 
Fort William, in Bengal, dated Ist December, 1936 (Guha 
and Bartley, JJ.), modifying a decree of the Subordinate 
Judge of Howrah, dated 3rd January, 1933. 

A mortgagor, by successive instruments, mortgaged four 
properties, A, B, C and D, to the plaintiffs. Each new sum 
advanced was expressed to be charged also on the property 
or properties previously mortgaged and each new property 
mortgaged was expressed to be charged also with the sums 
previously advanced. At the time when the sums owing 
on the first three mortgages, but not on the fourth, were 
already due, the defendant paid off the first three sums 
with money which he had advanced to the mortgagor under 
a registered deed providing, inter alia, that he, the defendant, 
should pay the plaintiffs the sums due on all four mortgages 
and then be subrogated to their rights under those mortgages. 
The defendant having declined to pay off the sums owing 
under the fourth mortgage when they fell due, those sums 
remained owing, whereupon the mortgagees instituted a 
suit to enforce that mortgage by sale of all four properties, 
impleading the defendant with the mortgagor and others 
because he maintained that he was in the position of a first 
mortgagee with regard to properties A, B and C. The 
subordinate judge decided in favour of the plaintiff mortgagees. 
The High Court allowed the appeal, varying the subordinate 
judge’s decree by giving the plaintiff mortgagees judgment 


DocrRINE  APPLIC- 
OBTAINED BY 

MorTGAGED 
ACT 


MorTGAGE 
ABLE IN 


against the mortgagor for sale of property D in default of 


payment, and dismissing the second mortgagee from the 
action. The first mortgagees now appealed to His Majesty. 
A cross-appeal by the defendant was abandoned. By s. 92 
of the Transfer of Property Act, 1882, as amended by s. 47 
of the Transfer of Property Act, 1882, * ...a person who 
has advanced the mortgagor money with which the mortgage 
has been redeemed shall be subrogated to the rights of the 
luortgagee whose mortgage has been redeemed if the mortgagor 
has, by a registered instrument, agreed that such person 
shall be so subrogated. Nothing in this section shall be 
deemed to confer a right of subrogation on any person unless 
the mortgage money in respect of which the right is claimed 
has been received in full.” (Cur. adv. vult.) 

Lorp Romer, delivering the judgment of the Board, 
sail that in their lordships’ opinion, on construction, the 
fourth mortgage to the plaintiffs did not operate as a single 
mortgage on all four properties, and that it left all three 
earlier mortgages in being. Also, the principle of consolida- 
tion had no application to the case. Whether the case were 
voverned by s. 92 or by the law applicable in India before 
the section was passed, the defendant was entitled to the right 
of subrogation which he claimed. The law, as it stood in 
December, 1927, had nowhere been better expressed than 
by Mookerjee, J., in Gurdeo Singh v. Chandrikah Singh, 
I.L.R., 36 Cal., p. 193. As to the statute, the relevant para- 
sraph of s. 92 only applied where the mortgage had been 
redeemed. Here it was argued that the mortgage had not 
been redeemed as there had been no reconveyance. That 
contention lost sight of the distinction between the redemption 
of a mortgage and the redemption of the property mortgaged. 
It was clear that the words in the section ** mortgage has been 
redeemed ” referred merely to the payment off of the mortgage 





money and not to an extinction of the mortgagees’ rights 
over the mortgaged property. If such rights had become 
extinguished there would be none to which the person advancing 
the money could be subrogated. The appeal should be 
dismissed. 

CounsEL: L. P. EB. Pugh, K., and J. 
Sir Herbert Cunliffe, K.C., and W. Wallach. 

Soricrirors: W. W. Bor & Co.; Hy. 8S. L. Polak & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.) 


M. Pringle : 


Court of Appeal. 
Goddard & Smith v. Frew. 


Scott, Clauson and Goddard, L.J.J. 
20th November, 1939. 
INSURANCE—KEstaTE AGENTS—INDEMNITY Poricy 
ARISING FROM DEMANDS BY REASON OF ACTS OF EMPLOYEES 
COLLECTION OF RENTS FOR LANDLORDS—EMBEZZLEMEN' 

BY EmpLoyeE—CLaim By LANDLORDS Patp— WHETHER 

Loss COVERED BY PoLicy. 

Appeal from Mr. C. M. Pitman, K.C., Official Referee. 

The plaintiffs, estate agents, agreed to collect reuts for 
the landlords of certain property and to pay them into a 
separate banking account. Their employee, who collected 
them, embezzled about £2,700 of the mouveys collected by 
him. The owners on becoming aware that this had not been 
paid in claimed the amount thereof from the plaintiffs, who 
satisfied the demand themselves. At the time the plaintiffs 
were insured under an indemnity policy against * all losses, 
costs, charges and expenses arising from all actions, proceed- 
ings, claims and demands whatsoever . . . by reason of any 
act, neglect, omission, misstatement or error whenever or 
wherever the same was or may have been done, committed or 
omitted or made or written or alleged to have been done, 
committed or omitted or made or written on the part of the 
firm... or any person . employed by the firm 
in or about the conduct of any business conducted by or on 
behalf of the firm in their professional capacity as 
auctioneers, house and estate agents.” The Official Referee 
held that the plaintiffs could not succeed in an action brought 
by them to recover from the underwriters the amount paid 
to the house owners. 

Scorr, L.J., dismissing the plaintiffs’ appeal, said that the 
question was whether their loss fell within losses arising from 
demands by reason of any act or omission done, committed 
or omitted by the firm or an employee. If the property 
owners had had to take proceedings to recover this sum their 
claim would have been for money had and received. The 
fact that the money had been embezzled would have been 
irrelevant to their claim. Thus, the plaintiffs had not proved 
that they had suffered a loss arising from a demand which hacl 
been made by reason of the acts of their employee. The 
words of the policy did not cover the state of facts in this case. 
For that a fidelity guarantee would have been needed. 

CLauson and GopparDb, L.JJ., agreed. 

CounseL: J. Morris, K.C. and Colin Pearson ; 
and Frank Soskice. 

Sonticrrors: Lee, Bolton & Lee; W. C. Crocker. 

{Reported by Francis H. CowPER, Esq., Barrister-at-Law. } 


-LOSSES 


Vos, K.C., 


Appeals from County Courts. 
Cator v. Newton and Another. 


Slesser and Luxmoore, L.JJ., and Atkinson, J. 
20th November, 1939. 

VENDOR AND PuRCHASER—SALE oF LAND -~— VENDOR 
REGISTERED witH ABSOLUTE TITLE — COVENANT BY 
VENDOR TO PAY SHARE IN MAINTAINING ROoADS—ENTERED 
ON REGISTER—WHETHER PURCHASER LIABLE TO INDEMNIFY 
Venpor—LANbD ReaIstTRATION Act, 1925 (15 Geo. 5, ¢. 21), 
s. 20. 

Appeal from Bromley County Court. 
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In 1919 the defendant Newton purchased certain freehold 
land forming part of an estate at Beckenham and covenanted 
with the then estate owner to repay the owner for the time 
being a fair share of the expense of maintaining certain roads 
on the estate in good repair. Newton was registered at the 
Land Registry as owner with an absolute title and an entry 
was made on the register stating that the land was subject 
to this covenant. In 1928 Newton sold the land to the 
defendant Bates. The transfer in common form referred to 
the registered title and stated that in consideration of the 
purchase price paid by Bates, the receipt whereof was acknow- 
ledged, Newton, as beneficial owner, transferred the property 
to Bates. In this action the estate owner sought*to recover 
from Newton part of the cost of maintaining roads on the estate. 
Newton joined Bates as a defendant claiming indemnity from 
him. His Honour Judge Sir Gerald Hurst, K.C., held that 
Newton was liable to the plaintiff and that Bates was not 
liable to indemnify him. 

Luxmoore, L.J., dismissing Newton’s appeal, said that 
Bates did not enter into any covenant to indemnify him 
against his personal liability. Therefore, prima facie, Newton 
remained liable without the benefit of any indemnification 
from him. The covenant was a positive one and so the 
benefit and burden of it did not pass to a purchaser of the 
property save by express provision to that effect. It was 
argued that a liability was imposed on Bates by reason of the 
transfer under the Land Registration Act, 1925, s. 20. But 
he was not liable in law to the estate owner in respect of the 
covenant and in the absence of an express covenant for 
indemnity he was not liable to indemnify Newton, who was 
admittedly liable to the estate owner on his personal covenant. 

CounsEL: J. Nesbitt; R. Lazarus. 

Souicirors: W.G. Weller ; Jutsum, Jones, Arthur & Light. 

{Reported by Francis H. Cowpgr, Esq., Barrister-at-Law 


Hunt Brothers v. Colwell. 


Slesser and Luxmoore, L.JJ., and Atkinson, J. 
21st November, 1939. 

Bankruptcy —- Trustee oF DEED oF ASSIGNMENT — 
Depror’s ASSETS THREE INCOMPLETE Houses—ORDER 
FOR MATERIALS TO COMPLETE THEM—MATERIALS SUPPLIED 
BY CREDITORS—ASSETS INSUFFICIENT TO PAY FOR THEM — 
LIABILITY OF TRUSTEE. 

Appeal from Newport County Court. 

The chief asset of one Ayre a builder, consi-ted of three 
dwelling-houses in course of erection. At a meeting of his 
creditors it was resolved, on a consideration of his financial 
position, that he should execute a deed of assignment of his 
property to the defendant, a chartered accountant, as trustee 
for them, that the defendant, as trustee, should complete the 
houses so that they might be realised to better advantage 
for the benefit of the creditors and that the orders for the 
necessary materials should, so far as possible, be given by 
the defendant, as trustee, to firms who were creditors of the 
debtor. The plaintiffs, who were creditors, attended this 
meeting, but were not members of the committee of inspection. 
The defendant subsequently erdered building material from 
them signing himself * trustee.” He did not intend to incur 
any personal liability. The assets of the debtor's estate 
proved insufficient to pay even the cost of the materials 
supplied. In an action by the plaintiffs for £42, being the 
balance due for the price of the materials, the defendant 
contended that he was not liable for payment beyond the 
assets of the trust and the county court judge so held. 

Suesser, L.J., allowing the plaintiffs’ appeal, said that the 
mere fact that the defendant dealt with them describing 
himself as “trustee” would not by itself limit bis liability 
to the assets of the estate (Muir v. City of Glasgow Bank, 
4 App. Cas., at pp. 388, 389). The mere addition of the word 
was not by itself sufficient to operate as a limitation of the 





liability which would otherwise fall on a person who, under 
such a contract as that, ordered materials. But it was said 
that from circumstances in this case it should be inferred that 
the agreement between the parties was that the liability 
should be limited to the assets of the estate. However, the 
mere fact that the plaintiffs were creditors did not justify 
the conclusion that the limitation of liability, which was not 
otherwise provided for, arose. There was no evidence that 
the plaintiffs did not treat this as an ordinary contract for the 
supply of building material, looking to the defendant to pay 
for it. 

Luxmoorg, L.J., and Arkinson, J., agreed. 

CounseL: Carey Evans; P. H. T. Rogers. 

Souicirors: Wrentmore & Son, for Thomas John & Co., 
of Cardiff: Robbins, Olivey & Lake, for Frank Lewis & Son, 
of Newport, Mon. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Way v. Penrikyber Navigation Colliery Co., Ltd. 
Slesser, MacKinnon and Goddard, L.JJ. 
13th December, 1939. 

WORKMEN S COMPENSATION —COMPENSATION PAID AFTER 
Norice oF ACCIDENT—SUBSEQUENT DEATH OF WORKMAN— 
CLAIM BY Depenpent— No EvipENCE HOW, WHEN OR 
WHERE ACCIDENT OCCURRED—EFFECT OF PAYMENTS. 
Appeal from Aberdare and Mountain Ash County Court. 
The daughter of a deceased workman made a claim under 

the Workmen’s Compensation Acts alleging that he was 

employed as an ostler at the company’s colliery and that on 
the 22nd August, 1938, he met with an accident there, arising 


out of and in the course of his employment, as the result of 


which he died on the 23rd January, 1939. She alleged that 
notice of the injury was duly given to the company. The 
company denied that the man received injuries of the nature 
and in the manner alleged on the 22nd August, or that his 
death was the result of the alleged accident. They alleged 
that he died from natural causes. They did not deny that 
notice of the injury was duly given. There was evidence that 
the man went down the pit on the 22nd August. The colliery 
ambulance man gave evidence that he was called to the man 
and found him in the stables with a lump in the groin and that 
he had to be helped out. There was evidence by the mother 
of the present applicant that before the 22nd August the man 


was healthy, had had no serious illness and had not spoken of 


receiving any blow, but that when he returned home on that 
day he walked with ‘difficulty and there was a lump on his 
groin. There was medical evidence that a violent blow would 
be necessary to produce the swelling on the groin and that after 
that time there had been other incidences of sarcoma. There 
was no evidence how, when or where the blow was received. 
The man was away from work for eleven weeks and after he 
had given notice of the injury he had been paid 30s. a week 
compensation, the amount payable under the Workmen’s 
Compensation Acts. After returning to work he was taken 
ill again and subsequently died. The county court judge 
awarded £283, holding that on the 22nd August the man 
suffered injury in the region of the groin by accident arising 
out of and in the course of his employment, and that this 
aggravated and accelerated, if it did not cause, the growth 
and spread of the sarcoma, which brought about his death, 
and that the injury accelerated his death. The company 
appealed. 

Stesser, L.J., delivered a dissenting judgment. 

MacKinnon, L.J., dismissing the appeal, said that prima 


facie the payments were made on the basis that the man 


had met with an accident and were some evidence of it. The 
company might have called evidence that the money was not 
paid in admission that he had met with an accident, but that 
it was paid without investigation of the facts, or without 
prejudice or out of charity. But in the absence of such 
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evidence the fact of thtese payments left unexplained was 
some evidence that they admitted that there was an accident 
and that admission was evidence on which the judge could 
come to the conclusion he did. 

GopparD, L.J., agreed. 


CounsEL: Beney; Fyfe, K.C., W. G. Williams and 
Etherton. 
Soticirors: Arthur J. Prosser, of Cardiff; Morgan, 


Bruce & Nicholas, of Pontypridd. 
[Reported by Francis H. CowrPer, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
In re Wimbush ; Richards v. Wimbush. 
Morton, J. 23rd November, 1939. 


WiLL--PROVISION FOR SALE OF SHARES—SALE—-AGREEMENT 
NoT GOVERNED By Stock ExcHance RuLes—WHETHER 
DIVIDENDS TO BE APPORTIONED. 

By a codicil to his will, a testator directed his trustees 
within one month of his death to offer his son 30,000 shares 
in a certain company held by him, at an agreed price not to 
exceed £1 5s. a share. It was provided that he should have 
three months to exercise the option to purchase and that if 
he should exercise it the purchase money should be paid 
at such time as my son desires (but not later than three 
years of such option being exercised) in which case it shall 
be paid by six equal half-yearly payments... and upon my 
said son paying one-sixth part of the said purchase-money 
my trustees shall assign to him one-sixth part of the shares 
so purchased, and until such shares shall be so assigned my 
trustees shall be entitled to all the dividends declared by the 
company upon such shares together with interest at 5 per 
cent. per annum from the date of any accrued dividend until 
the actual payment of the said purchase-money.” When 
the testator died on the 24th June, 1935, he was the registered 
holder of £70,001 ordinary shares in the company. On the 
24th September, 1935, the trustees sold the son 30,000 shares 
at £15s.ashare. In October, 1935, they sold him 5,000 more 
shares at the same price on his undertaking to pay whatever 
sum should be ultimately agreed with the Inland Revenue 
authorities for probate purposes up to £1 10s. a share. This 
value was later agreed at £1 7s. 8d. a share. In April, 1936, 
the company declared a dividend on its ordinary share 
capital for the year ending the 3lst December, 1935, of 
15 per cent. and a bonus of 2} per cent. less tax. In April, 
1938, the trustees sold the son a further 650 shares at £1 10s. 
a share and in September, 1938, a further 750 shares at the 
same price. No question of the apportionment of the dividends 
was raised on these purchases and the matter was not present 
to the minds of the executors. In 1939 a summons was taken 
out to determine whether the dividends were properly appor- 
tionable between the son and the executors under the 
Apportionment Act, 1870. 

Morton, J., said that all the sales stood on the same footing 
in respect of the question of apportionment of dividends. 
Taking the case of the 30,000 shares it was said that the Act 
applied to the dividend in respect of the year ending the 
3st December, 1935, so that the only portion the son could 
retain was that attributable to the period from the 
24th September, 1935, and that the rest should be repaid 
by him to the executors. He acquired the shares as a 
purchaser and not as a legatee. If he had not exercised his 
option to purchase the shares and they had been sold to a 
stranger by private bargain not governed by any stock 
exchange rules as to when a sale is to be deemed to be a 
sale cum dividend and without any question of apportionment 
being raised, would the trustees have been entitled to claim 
an apportioned part of the dividend ? They would not have 
been so entitled. What the purchaser agreed to buy was 
the shares with all the rights which they conferred in respect 
of the company’s capital and in respect of the profit earned 





up to the date of the sale (see Black v. Homersham, 4 Ex. D. 24). 
Nothing in the provisions of the codicil as to price deprived 
the son of rights which would ordinarily vest in a purchaser 
of the shares or indicated that the testator intended the 
dividends to be apportioned. After the shares had been 
assigned the trustees were not to be entitled to any of the 
dividends declared on them. 

CounsEL: Raymond Jennings; Christie, 
W. Tonge ; Romer, K.C., and Roger Turnbull. 

Souicitors : Taylor, Jelf & Co., for Perry, Son & Richards, 
of Birmingham ; Theodore Goddard & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


K.C., and 


High Court—King’s Bench Division. 
Holloway ». Poplar Borough Council. 

26th October, 1939. 

LocaAL GOVERNMENT—RETIREMENT OF EMPLOYEE—RESOLU- 
TION OF LocaL AuTHORITY to Pay Gratuity By INSTAL- 
MENTS—WHETHER EMPLOYEE ENTITLED to CLAIM Lump 
Sum—Popiar BorouGH CounciL (SUPERANNUATION AND 
Pensions) Act, 1911 (1 & 2 Geo. 5, ¢. cii), s. 8 (2). 
Action tried by Asquith, J., without a jury. 


Asquith, J. 


The plaintiff, Holloway, retired on account of ill-health 
from the service of the defendant local authority, who had 
employed him as a lavatory attendant. Acting under s. 8 (2) 
of the Poplar Borough Council (Superannuation and Pensions) 
Act, 1911, the defendants in June, 1938, passed a resolution 
granting the plaintiff a gratuity of £268 16s. 10d. out of the 
general rate fund, to be payable at the rate of 10s. a week. 
When the council had thus paid the plaintiff in all £9 10s., 
he brought the present action claiming immediate payment 
of the whole of the balance of the gratuity. By s. 8 of the 
Poplar Borough Council (Superannuation and Pensions) Act, 
1911: ‘ (1) An officer who had not become entitled to a 
superannuation allowance, and who . . . (c) Otherwise ceases 
to hold his . . . employment by reason of bodily injury not 
occasioned by his own default or of any other cause whatever 
other than his own misconduct, shall be entitled to receive 
a sum equal to the amount of all his contributions under this 
Act. (2) In any such case of loss of office or employment 

. the council may also . . . grant to an officer a gratuity 
.. . but every such gratuity shall be paid out of the general 
rate and not out of the superannuation fund.” 

Asquitu, J., said that the words ‘‘ Such loss of office or 
employment as in this section mentioned ” referred to s. 8 
(1) (a), (6), (c), and s. 8 (1) (c) referred to loss of office caused, 
inter alia, by ill-health. The plaintiff’s loss of office was 
therefore such a loss of office as was contemplated in s. 8 (2). 
To succeed in his claim the plaintiff had to show that such 
parts of the resolution as provided for payment in 10s. 
instalments were ultra vires s. 8 (2). If the resolution were 
bad as a whole, the plaintiff could have no claim. Accordingly 
he sought to show that the resolution, so far as it provided 
that a gratuity of £268 16s. 10d. be granted to him out of 
the general rate, was intra vires, but that the succeeding 
words “that the distribution thereof be at the rate of 10s. 
per week” were ultra vires, and that those parts of the 
resolution were mutually severable. The first point was 
whether the subsection conferred any legal rights on the 
person to whom the defendants resolved that a gratuity 
should be paid under it. There must be many clauses in 
local and private Acts worded substantially like s. 8 (2), but 
no direct authority had been cited. It was clear that there 
was no contract, if only because there was no consideration. 
The only authority with even an indirect bearing was Marchant 
v. Lee Conservancy Board (L.R. 8 Ex. 290; L.R. 9 Ex. p. 60, 
at pp. 62, 63). That was an authority against the plaintiff. 
The resolution was not a grant, nor did it make or evidence 
a contract ; it imposed no obligation on the defendants : 
it merely empowered them to do what they could not 
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otherwise have done—draw on the general rate for a specified 
purpose. If that were right, it disposed of the whole claim. 
If it were wrong, the question arose whether the plaintiff's 
construction of s. 8 (2) could be maintained. He contended 
that it conferred no power to provide that any gratuity 
granted should be payable by instalments, arguing that the 
instalments were gratuities, whereas s. 8 (2) said ** gratuity.” 
The provision in the Interpretation Act, 1889, that singular 
words included the plural was an answer to that ‘argument. 
Further, it could not be argued successfully that, because 
the maximum which a gratuity must not exceed was expressed 
in terms of a lump sum, and not in terms of a weekly or 
other periodical sum, the gratuity itself must be payable in 
a lump sum. The action failed. 

CounsEL: Caplan; 8S. G. Turner, K.C., and T. G. Talbot. 

Soxicitors : Kenneth Duthie & Co. ; W. H. Thompson. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.} 


Probate, Divorce and Admiralty Division. 


Reeves +. Reeves. 
Bucknill, J. 15th November, 1939. 
Divorce —Wire’s” Petirion—DecrEE NiIst— PETITIONER'S 

SUBSEQUENT ADULTERY—KING’s Proctror’s INTERVENTION 

InreREsTS OF Pusiic Morariry—InTERVENTION 

ALLOWED BUT DECREE TO STAND. 

This was a King’s Proctor’s intervention showing cause 
why the decree nist granted to the petitioner should not be 
made absolute. Subsequent to the decree the petitioner 
committed adultery with a man named Harden Jones. 

BucKNILL, J., in giving judgment, said that it did not seem 


to him that he must approach the matter from the point of 


view that the period of six months between the decree nisi 
and the decree absolute was in any way intended as a test 
of morality for the petitioner, or that it was right to impose 
a test of such a kind. He thought the object of the six- 
months’ interval was to enable the King’s Proctor to make 
inquiries as to the bona fides of the petitioner’s case. The 
six-months’ interval sometimes worked great hardship. One 
sometimes had cases where a wife had been deserted by her 
husband twenty years ago, and had been left without any 
means, so that she had been almost compelled to live with 
another man, to all intents and purposes as his wife, had 
children by him, and then obtained a decree nist and was 
placed in the very difficult position that, if she left the man, 
she had no means whatever of living or of supporting her 
children. If the test to be applied were a test of morality, 
and a decree ought to be refused in such a case because the 
woman, in those circumstances, continued to live with the 
man, it would, his lordship thought, be doing an intolerable 
injustice. He was sure that that was not the principle to be 
applied. It was very much in favour of the petitioner that 
she had come into court in the first instance as an innocent 
person. She was married to her husband in 1926, when she 
was twenty-one years old, and in 1935 her husband left her 
to live with another woman, and continued to live with that 
woman up to the date of the hearing of the petition, so that 
the petitioner kept nothing back from the court. She 
had on the other hand committed adultery as a married 
woman—there was no doubt about that—during the interval 
hetween the decree nisi and a decree absolute. What were the 
facts which were material ? He, his lordship, must approach 
the case very much on the lines laid down by Lord Merrivale, P., 
in Apted v. Apted & Bliss [1930] P. 246; 74 Sor. J. 338, 
and he must approach it as a case much less difficult than it 
would be if what happened in August and September, 1938, 
had happened before the decree nisi had been granted. There 
were no children of the marriage to start with. There was 


no hope of a reconciliation between husband and wife. To 
some extent the petitioner was tricked by the man Harden 
Jones, who was a good deal older than herself, who posed as a 
widower when in fact he was married, and cajoled her into 





living with him by a promise of marriage when she had got her 
decree. She had no means of her own. She was living 
entirely on an allowance from her husband, and he, his lordship, 
did not blame her for looking to the future and to the possi- 
bility of obtaining another husband. Unfortunately, she did 
one extremely foolish and extremely wrong thing. She gave a 
false reference, which had had the result that an honest land- 
lady had been defrauded of her rent. The petitioner might 
have come to that to some extent under the influence of 
Harden Jones, and he, his lordship, hoped very much that she 
would very seriously consider, in order to clear her good name, 
that her duty, her strong duty, lay in seeing that that money 
was paid back. But he was not trying that issue. It only 
threw some light upon the petitioner’s general credibility. 
She seemed to be a rather foolish person, rather foolishly 
clever, which was perhaps one of the most dangerous kinds of 
folly there was. He thought, on the whole however, that 
public morality required that the marriage be dissolved. 
That being so, he would allow the intervention, but let the 
decree stand. 

CounseL: #. 
S. E. Karminski, for the petitioner : 
the respondent. 

Soxicrrors: The King’s Proctor ; Bower, Cotion & Bower ; 
Clifford Baron & Co. 


{Reported by J. F. COMPTON-MILLER, Esq., Barrister-at-Law,] 


Holroyd Pearce, for the King’s Proctor ; 
Sir George Jones, for 








° 
Obituary. 
Six JOHN WITHERS. 

Sir John James Withers, C.B.E., M.P., died on Friday, 
29th December, at the age of seventy-six. He was educated 
at Eton and King’s College, Cambridge, and admitted a 
solicitor in 1890. In 1896 he founded the firm of Withers 
and Co., and in the following years built up an extensive 
practice by the wisdom and sincerity of his administration. 
After the last war, during which his practical ability and 
expert knowledge were given to the Government Propaganda 
Department, he was instrumental in re-drafting the new 
constitution for St. Catherine’s College, Cambridge, and his 
assistance was rewarded by the honour of his being elected 
to a supernumerary fellowship of that college. He had 
represented Cambridge University in Parliament since 1926, 
and for many years was a member of the Council of The Law 
Society. In the House of Commons he was one of those who 
were chiefly instrumental in amending the Finance Bill of 
1927, and also the Landlord and Tenant Bill. He was also 
successful in facilitating the provision of legal aid for poor 
prisoners and in improving the rules for solicitors’ accounts. 
He supported the Inheritance (Family Provision) Bill, and 
the Matrimonial Causes Bill. In 1918 he was made C.B.E., 
and received the honour of knighthoed for his public services 
in 1929. He was an authority on mountain climbing and 
was president of the Alpine Club and a member of the Mount 
Everest Committee. 

Mr. R. J. L. BRENNAN. 

Mr. Robert John Lewis Brennan, solicitor, of Messrs. 
Brennan & Brennan, solicitors, of Maidstone, died on Sunday, 
24th December, at the age of sixty-seven. He was admitted 
a solicitor in 1894. 

Mr. ©. KE. HEWETT. 

Mr. Charles Ernest Hewett, solicitor, of Messrs. Hewett 
and Churchill, solicitors, of Reading, died recently at the 
age of cighty-nine. He was admitted a solicitor in 1883. 

Mr. F. BE. JOBLIN. 

Mr. Francis Edward Joblin, solicitor, of Messrs. Hargreaves 
and Joblin, solicitors, of Durham, died on Wednesday, 
20th December, at the age of seventy-six. He was admitted 
a solicitor in 1891 and for many years was solicitor to Durham 
University. 
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Mr. Jt L. JOHNSON. . 

Mr. John Labron Johnson, solicitor, of Messrs. Labron 
Johnson & Son, solicitors, of 51 North John Street, Liverpool, 
died on Friday, 22nd December, in his ninety-eighth year. 
He was admitted a solicitor in 1865. Mr. Johnson was a close 
friend of Sir Samuel Brighouse, the coroner for South West 
Lancashire, and together they claimed to be the oldest 
practising solicitors in the country. 

Mr. R: RICHARDSON. 

Mr. Russell Richardson, solicitor, of Messrs. Richardson 
and Parker, solicitors, of Queen Street, Scarborough, died on 
Thursday, 21st December, at the age of seventy-two. He 
was admitted a solicitor in 1906. 


Mr. E. P. RIDLEY. 

Mr. Edwin Perkins Ridley, solicitor, of Messrs. Birkett, 
Ridley & Cox, solicitors, of Ipswich, died on Wednesday, 
20th December, at the age of eighty-one. He was admitted 
a solicitor in 1882, and was the first president of the Suffolk 
and North Essex Law Society. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published, 
week by week, in’ THE SoLicirors’ JOURNAL, from the 
16th September to 30th December, 1939, inclusive.) 


Statutory Rules & Orders. 

No, 1828 /L. 35. Adoption of Children (Summary Jurisdiction) 
Rules, dated December 20. 

Chartered and other Bodies (Temporary Provisions). 
The Electricity Commissioners 
Number) Order in Council. dated December 20. 

Chartered and other Bodies (Temporary Pro- 
visions). The Universities and Colleges 
(Temporary Provisions) Order in Council. dated 
December 20. 

Currency (Defence). Order in Countil, dated 
December 20, under Sec. 2 of the Currency 
(Defence) Act, 1939, discontinuing Postal Orders 
as Current and Legal Tender. 

Customs. Export Licence—Eire. Open General 
Export Licence, dated December 20, in substitu- 
tion for Open General Export Licence No. G.L. 
205, dated September 2. (No. G.L. 217.) 


No. 1834. 


No, 1855. 


No. 1858. 


No. 1842, 


Nos. 1829 & 1874. Customs. The Import of Goods (Pro- 
hibition) Orders, dated December 20 and 22. 
(Nos. 12 and 13.) 

Nos. 1832 /1833 /1837 /1838. Emergency Powers (Defence). 


Orders in Council, dated December 20, adding 


Regulations 42B, 56A, 60B and 624A to the 
Defence (General) Regulations, 1939. 

No. 1885. Emergency Powers (Defence). The Cod Liver 
Oil (Control of Production) Order, dated 
December 29. 

No. 1843. Emergency Powers (Defence). The Currency 
Restrictions Exemption (No. 4) Order, dated 
December 20. 

No. 1840. Emergency Powers (Defence). Order, dated 


December 20, amending the Eggs (Maximum 
Prices) (No. 4) Order, 1939. 
Emergency Powers (Defence). 
Fertilisers (No. 1) Order, 1939. 

dated December 22. 


The 
Direction No. 2, 


No. L868, 


No. 1869. Emergency Powers (Defence). The Control of 

E Fertilisers (No. 2) Order, dated December 22. 

Nos. 1827 & 1839. Emergency Powers (Defence). Orders 
in Council, dated December 20, amending 


Regulation 3 (1) of the Defence (Finance) 


Regulations, and (Isle of Man), 1939. 


No. 1856. Emergency Powers (Defence). Food. The 
; Rationing Order, dated December 27. 
No. 1891. Emergency Powers (Defence). Order, dated 


December 29, appointing the day on which the 
Rationing Order, 1939, is to come into force in 
relation to Bacon, Butter and Sugar. 


No. 1890. Emergency Powers (Defence). Order, dated 
December 29, amending the Food Control 


Committees Establishments) 


Order, 1939, 


(Registration of 


(Reduction of 


Control of 





Control of 


Emergency Powers (Defence). The 
Direction 


Iron and Steel (No. 4) Order, 1939. 
(No. 2), dated December 22. 
Ymergency Powers (Defence). The Control of 
Molasses and Industrial Aleohol (No. 6) Order, 
dated December 22. : 
Emergency Powers (Defence). The Control of 
Paper (No. 7) Order, dated December 27. 
Emergency Powers (Defence). The Potato 
Marketing Scheme, 1933 (Modification and 
Suspension) Order, dated December 14. 
Kmergency Powers (Defence). The Railways 
(Demurrage Charges) Order, dated December 14. 
Emergency Powers (Defence). The Canned 
Salmon (Provisional Maximum Prices) (No. 2) 
Order, dated December 22. 
Emergency Powers (Defence). The Ships’ Stores 
(Control) Order, dated December 28, 
Nos. 1872 & 1873. Emergeney Powers (Defence). The Con- 
trol of Timber (No. 7) Orders, dated December 


No. 1870. 
No. 1871. 


No. 1878. 


No. 1876. 


No. 1822. 


No. 1867, 


No. 1857. 


27. 
No. 1836. National Registration Amendment Regulations, date«| 
December 18. 
No. L841. Shops Regulations, dated December 19. 
No. 1861 /L.34. Supreme Court, England. The Circuit (Mon- 
mouthshire) Order in Council, dated December 20. 
Trading with the Enemy (Specified Persons) 
(Amendment) (No. 4) Order, dated December 23. 


No. L875, 


Copies of the above S.R. & O.’s. can be obtained through 
The Solicitors’ Law Stationery Society, Ltd., 22, Chancery 
Lane, London, W.C.2, and Branches. 








Legal Notes and News. 


Honours and Appointments. 


The King has approved the appointment of Mr. J. L. 
Devaux, Attorney-General, Trinidad, to be Chief Judge of 
Mauritius, and Mr. GeorGE GRAHAM PAUL, Puisne Judge, 
Nigeria, to be Chief Justice of Sierra Leone. 

The Lord Chancellor has appointed Mr. REUBEN COHEN 
to be the Registrar of Guisborough County Court; Mr. B. G. 
NICHOLS, to be Registrar of Edmonton County Court : 
Mr. E. B. Proup, to be Registrar of Durham County Court ; 
and Mr. A. J. SPARK, to be Registrar of Consett County 
Court, as from the Ist January, 1940. 

The Lord Chancellor has approved the appointment of 
Mr. GEORGE BUCHANAN MCCLURE, senior Treasury counsel 
at the Central Criminal Court, as chairman of the Hertford 
Division of the Hertfordshire Court of Quarter Sessions. 
Mr. McClure took his seat at the Quarter Sessions at Hertford 
on Monday last, and was welcomed by Judge Sturges. K.C., 
chairman of the St. Albans Division. and on behalf of the 
Bar by Mr. Frederick Levy. 

Mr. W. CLEVELAND STEVENS, K.C., has béen appointed 
deputy chairman of the Enemy Exports Committee, says 
The Times. This committee, which was set up in consequence 
of the decision to take action against goods which are of 
enemy origin or are enemy property, meets regularly at the 
Ministry of Economic Warfare, and the object of Mr. Cleveland 
Stevens’s appointment is to relieve Lord Justice du Pafeq 
occasionally of the duties of chairmanship. 


Notes. 

The next General Quarter Sessions of the Peace for the 
Borough of Walsall will be held at the Guildhall, Walsall, on 
Thursday, 18th January, at 10 a.m. 

Lectures for the January term of The Law Society’s School 
of Law will commence on 8th January. Students wishing to 
join should communicate with the Principal’s secretary 
without delay. 

The revision of London coroners’ districts, which reduces the 
number from six to five, came into operation on pet: last. 
district 





Mr. Neville Stafford presides over the Western 
(Chelsea, Fulham, Hammersmith, Paddington, Marylebone 
and Kensington), which takes the place of the Central 


London district, formerly in charge of Mr. Ingleby Oddie. 
Mr. Hervey Wyatt has charge of the South-Western 
district (Battersea, Lambeth, Southwark, and Wandsworth), 
where Mr. Douglas Cowburn, who retired recently officiated. 
Additions to Mr. Bentley Purchase’s Northern. district include 
Westminster and Holborn. Camberwell has been added to 
the South-Eastern district of Dr. W. H. Whitehouse. Mr. W. 
R. H. Heddy, formerly Mr. Oddie’s deputy, acts in the Eastern 
district. 
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WINTER ASSIZES. 

The following are the days and places fixed for holding the 
Winter Assizes, 1940 :— 

NortH WALES AND CHESTER CIRCUIT. 
LAWRENCE and Mr. Justice STABLE.—Monday, 
at Welshpool; Saturday, 20th January, at 
Wednesday. 24th January, at Caernarvon ; 
3ist January, at Beaumaris; Monday, 5th 
Ruthin; Monday, 12th February, at Mold; 
15th February, at Chester. 


—Mr. Justice 
15th January, 
Dolgelley ; 

Wednesday, 

February. at 

Thursday. 


COUNTY COURT CALENDAR FOR JANUARY, 1940. 
The following are dates of sittings which arrived too late 
for inclusion in the Calendar in last week’s issue :-— 


Circuit 7—-Cheshire, etc. 
His Hon. JupGe RICHARDS 
Altrincham, 10 
*Birkenhead,. 5, 8, 11 (R.), 
29, 30 

Chester, 9, 23 
*Crewe, 19 
Market Drayton, 26 
Nantwich, 22 
*Northwich, 11 
Runcorn, 16 
*Warrington, 4, 


18 (R.). 24 (R.), 


25, 31 (R.) 


Circuit 17——-Lincolnshire. 
His Hon. JupGE LANGMAN 

Barton-on-Humber, 16 (R.), 23 

+*Boston, 11 (R.), 18, 25 (R.B.) 
Brigg, 8 (R.) 
Caistor, 
Gainsborough, 
Grantham, 19 

+*Great Grimsby (R. 

(R.B.), 10 (J.S.), 1 

Holbeach, 27 
Horncastle, 
*Lincoln, 11 (R.B.), 15 
*Louth, 16 
Market Rasen, 
Scunthorpe, 15 (R.), 22 
Skegness, 12 (R.) 
Sleaford, 3 
Spalding, 26 (R.) 
Spilsby, 17 


Circuit 46—Middlesex. 
His Hon. JuDGE DRucQvuE! 
Brentford, 11, 15, 18, 22, 25, : 


Circuit 57—Devonshire, etc. 
His Hon. JUDGE THESIGER 
Axminster, 15 
+*Barnstaple, 23 
Bideford, 24 
Chard, 16 
+*Exeter, 11, 12 
Honiton, 
Langport, 15 (R.) 
Newton Abbot, 18 
Okehampton, 
South Molton, 25 
Taunton, 8 
Tiverton, 17 
*Torquay, 9, 10 
Torrington, 
Totnes, 19 
Wellington, 22 


Circuit 58—Essex. 
His Hon. JuDGE TREVOR HuNTER, 
Brentwood, 26 (R.) 
Gray’s Thurrock, 9 (R.) 
Ilford, 8 (R.), 15 (R.), 16, 22 (R.), 23, 29 (R.), 


1,5 (R.) 


every Wednesday), 4 
1, 12, 13, 24 (J.S.), 25 


K.C, 


(B.), 17 


30 
*Southend, 10 (B.), 11 (R.) (B.), 12 
(R.B.), 24 (R.) 


= Bankruptcy Court 
Admiralty Court 
Registrar’s Court only 
Judgment Summonses 
Bankruptcy only 
Registrar in Bankruptcy 
Additional Judge 
Admiralty 


Hoe w wd 


1 
' 


ll 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (26th October 1939) 2%. Next London Stock 
Exchange Settlement, Thursday, 11th January, 1940. 
Middl ; 
Div. Price eit, [PR 
Months. 3 Jan. Yield. 


with 
1940. redenption 


ae 


ENGLISH GOVERNMENT ~emen © 
Consols 4% 1957 or after... 103 
Consols 24% a ; ol 30 68 
War Loan 34% 1952 or after .. JSD 93 
Funding 4% Loan 1960-90 .. .- MN 107 
Funding 3% Loan 1959-69 .. .-. AO; 933 
Funding 23% Loan 1952-57 -. JD 
Funding 24% Loan 1956-61 .. AO! 86 
Victory 4% Loan Av. life 21 years MS 106 
Conversion 5% Loan 1944-64 MN 108} 
Conversion 34% Loan 1961 or after AO 94 
Conversion 3% Loan 1948-53 .- MS 98 
Conversion 24% Loan 1944-49 -. AO, 95} | 
National Defence Loan 3% 1954-58 JJ 954 
Local Loans 3% Stock 1912 or after JAJO 80} | 
Bank Stock .. . AO 319 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. JI 7b 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after : én JJ 8is 
India 44% 1950-55 .. .. .MN 1044 
India 3$% 1931 or after . JAJO 83 
India 3% 1948 or after = .. JAJO 71 
Sudan 44% 1939-73 Av. life 27 years FA 105xd 
Sudan 4% 1974 Red. in part after 1950 MN 1034 | 
Tanganyika 4% Guaranteed 1951-71 FA 102xd 
L.P.T.B. 44% “ T.F.A.”” Stock 1942-72 JJ 103 
Lon. Elec. T. F. Corpn. 24% 1950-55 | 864xd) 


COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 964 | 
Australia (Commonw’ th) 3% | 1955-58 834 
*Canada 4% 1953-58 1064 | 
Natal 3% 1929. ee a 95 
New South Wales 33% 1930-50. 934 | 
New Zealand 3% 1945 cs e 924 | 
Nigeria 4% 1963 sie i* i 1014 
Queensland 33% 1950-70... ss 864 | 
South Africa 34% 1953-73 .. oe 98 
Victoria 33% 1929-49 ; in 
CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 . 
Essex County 34% 1952- 72 . 
Leeds 3% 1927 or after 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase. . 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 34% Consolidated 
Stock 1954-59 ; - FA’ 
Manchester 3% 1941 or after | ‘<a 
Metropolitan Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% ‘‘ A” 
1963-2003 .. ee AO 
Do. do. 3% “ B” 1934-2003 .. MS 
Do. do. 3% “ E” 1953-73 a JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 .. MN 
Nottingham 3% Irredeemable ‘ MN 
Sheffield Corp. 34% 1968 se JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture .. JJ 973 
Gt. Western Rly. 44% Debenture .. JJ) 103 
Gt. Western Rly. 5% Debenture .. JJ; 1153 
Gt. Western Rly. 5% Rent Charge .. FA, 110 
Gt. Western Rly. 5% Cons. Guaranteed MA 107 
Gt. Western Rly. 5% Preference .. MA _ 89 
Southern Rly. 4% Debenture ; JJ) 973 
Southern Rly. 4% Red. Deb. 1962- 67 J 1014 
Southern Rly. 5% Guaranteed -» MA 1073 
Southern Rly. 59 Preference MA’ 91 
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* Not available to Trustees over par. 
t In the case of Stocks at a premium. the yield with redemption has been calculated 
at the earliest date ; ; in the case of other Stocks, as at the latest date. 





